
§1.5 WHO SHOULD BE THE AUTHORITATIVE 
INTERPRETER OF THE CONSTITUTION? 

The Issue 
Regardless of the method of interpretation, who should 

interpret the Constitution?  The correct answer is that all 

government officials and  institutions are required to engage in 

constitutional interpretation. All elected officeholders take an 

oath to uphold the Constitution. Therefore, legislators — federal, 

state, and local — are obliged to consider the constitutionality of 

bills before ratifying them. The executive must consider 

constitutionality in deciding what laws to propose, which bills 

passed by the legislature to veto, and what executive policies to 

implement. Ever since Marbury v. Madison, the judiciary has had 

the authority to review the constitutionality of laws and of 

executive acts.  

So the real question is not who should interpret the 

Constitution but, more specifically, who should be the 

authoritative interpreter of the Constitution? When there is a 

disagreement over how the Constitution should be interpreted, 

who resolves the conflict? This is an issue that arises in many 

ways throughout the book. 

 
 
 
 



Approach 1: No Authoritative Interpreter 
 

There are three possible answers to the question of who 

should be the authoritative interpreter of the Constitution. One 

approach is for no branch to be regarded as authoritative in 

constitutional interpretation. Each branch of the government 

would have equal authority to determine the meaning of 

constitutional provisions, and conflicts would be resolved 

through political power and compromise. If Congress and the 

president believe that a law is constitutional, they could disregard 

a judicial ruling of unconstitutionality. If the president believes a 

law to be unconstitutional, he or she could refuse to enforce it, 

notwithstanding declarations of its constitutionality from the 

legislature and judiciary. 

This approach to constitutional interpretation finds 

support early in United States history from presidents such as 

Thomas Jefferson and Andrew Jackson. Jefferson wrote: 

[N]othing in the Constitution has given . . . [the judges] a 
right to decide for the Executive, more than the Executive 
to decide for them. Both magistrates are equally 
independent in the sphere of action assigned to them. The 
judges, believing the law constitutional, had a right to 
pass a sentence of fine and imprisonment; because that 
power was placed in their hands by the Constitution. But 
the Executive, believing the law to be unconstitutional, 
was bound to remit the execution of it, because that 
power has been confided to him by the constitution. That 
instrument meant that its coordinate branches should be 



checks on each other. But the opinion which gives to the 
judges the right to decide what laws are constitutional, 
and what not, not only for themselves in their own sphere 
of action, but for the legislature and executive also in 
their spheres, would make the judiciary a despotic branch. 
 

Similarly, in vetoing a bill to recharter the Bank of the United 

States, President Andrew Jackson declared: 

The Congress, the Executive, and the Court must each for 
itself be guided by its own opinion of the Constitution. 
Each public officer who takes an oath to support the 
Constitution swears that he will support it as he 
understands it, and not as it is understood by others. It is 
as much the duty of the House of Representatives, of the 
Senate, and of the President to decide upon the 
constitutionality of any bill or resolution which may be 
presented to them for passage or approval as it is of the 
supreme judges when it may be brought before them for 
judicial decision. The opinion of the judges has no more 
authority over Congress than the opinion of Congress has 
over the judges, and on that point, the President is 
independent of both. 

Much more recently, former Attorney General Edwin Meese 

took exactly this position. Meese challenged the view that the 

judiciary is the ultimate arbiter of constitutional questions and 

argued that each branch has equal authority to decide for itself 

the meaning of constitutional provisions.' Meese remarked: "The 

Supreme Court, then, is not the only interpreter of the 

Constitution. Each of the three coordinate branches of 

government created and empowered by the Constitution — the 

executive and legislative no less than the judicial — has a duty to 



interpret the Constitution in the performance of its official 

functions." 

Approach 2: Each Branch Is Authoritative in Certain 
Areas 
 

A second approach to the question of who is the 

authoritative interpreter of the Constitution is that for each part of 

the Constitution one branch of government is assigned the role of  

being the final arbiter of disputes, but it is not the same branch 

for all parts of the Constitution. Thus, each branch would be the 

authoritative interpreter for some constitutional provisions. 

Because the Constitution does not specify who should interpret 

the document, some institution would need to allocate 

interpretive authority among the branches of government. 

Arguably, the second approach is the one that best 

describes the current system of constitutional interpretation. The 

judiciary has declared that certain parts of the Constitution pose 

political questions and are matters to be decided by branches of 

government other than the courts.' For example, the courts fre-

quently have held that challenges to the president's conduct of 

foreign policy —such as whether the Vietnam War was 

constitutional — pose a political question not to be resolved by 

the judiciary.' By declaring a matter to be a political question, the 

Court states that it is for the other branches of government to 



interpret the constitutional provisions in question and whether the 

Constitution is violated. The effect of the political question 

doctrine is that for each part of the Constitution there is a final 

arbiter, but it is not the same branch for all constitutional 

provisions. 

Approach 3: The Judiciary Is the Authoritative 
Interpreter 
 

A third and final approach is to assign to one branch of 

government final authority for all constitutional interpretation. 

Although every governmental institution interprets the 

Constitution, one branch is assigned the role of umpire; its views 

resolve disputes and are final until reversed by constitutional 

amendment.  Arguably, Marbury v. Madison endorses this 

approach in Chief Justice John Marshall's famous declaration: "It 

is emphatically the province and duty of the judicial department 

to say what the law is." Similarly, in United States v. Nixon, the 

Supreme Court held that it was the judiciary's duty to determine 

the meaning of the Constitution.  In rejecting the president's 

claim that it was for the executive to determine the scope of 

executive privilege, Chief  Justice Warren Burger, writing for the 

Court, stated: "The President's counsel . . . reads the Constitution 

as providing an absolute privilege of confidentiality for all 

Presidential communications. Many decisions of this Court, 



however, have unequivocally reaffirmed the holding of Marbury 

v. Madison that '[i]t is emphatically the province and duty of the 

judicial department to say what the law is.'” 

But Marbury and Nixon also can be read as ambiguous 

and as not resolving the question of which of these three 

approaches is preferable. Marbury could be read narrowly as 

holding only that the Court is the final arbiter of the meaning of 

Article III of the Constitution, which defines the judicial power. 

The specific issue in Marbury, which is discussed in §2.2, is 

whether a section of the Judiciary Act of 1789 is consistent with 

Article III of the Constitution. Accordingly, Marbury could be 

interpreted, consistent with the second approach described above, 

as assigning to the judiciary only the responsibility for 

interpreting Article III. 

In fact, Marbury even could be seen as consistent with 

the first approach, that there is no final arbiter of the meaning of 

the Constitution. By this view, Marbury simply holds that the 

judiciary may interpret the Constitution in deciding cases —it is 

one voice — and that it is not required to defer to legislative or 

executive interpretations. Marbury, according to this argument, 

says nothing about whether other branches of government are 

bound to follow the Court's interpretation. Chief Justice 

Marshall's declaration could be understood as emphatically 

declaring that courts do have a voice. 



Likewise, United States v. Nixon could be viewed as a 

limited ruling that the judiciary has the final word in cases 

raising the question of access to evidence necessary for criminal 

trials. The Court in Nixon emphasized the judiciary's special role 

in ensuring fair trials. Thus, the case could be seen as holding 

only that the Court is the final arbiter in matters relating to the 

judiciary's powers under Article III. 
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