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As President George W. Bush approached the beginning of his second term, national news 
media speculated as to why he had not been willing to use his veto power and whether he would 
be forced to do so with the new Congress. When he threatened Congress that it should not even 
think about reopening the Medicare prescription drug legislation, the Washington Post observed: 
"For Bush, the forceful statement represented a rare invocation of the presidential veto as a 
weapon in a legislative fight with a Republican Congress. Through more than four years in the 
White House, Bush has never vetoed any bill" (Baker and Allen 2005). One Baltimore Sun 
columnist put the matter dramatically.  

Whatever history says about George W. Bush, it won't say 
he was a weak president.... Yet in one major way, he has 
verged on timidity. In his entire first term, he hasn't used a 
power that most presidents have regarded as 
indispensable: the veto. It's the equivalent of Barbra 
Streisand refusing to sing show tunes or Donald Trump 
giving away all his worldly possessions. Why unilaterally 
relinquish your biggest asset? ... Though Mr. Bush 
sometimes grumbles, he always succumbs in the end. 
(Chapman 2004)  

In a narrow and very technical sense, the commentators and some members of Congress were 
correct that the president had not returned legislation to Congress with his veto for their 
consideration of an override or further legislative action. In very real terms, however, they were 
quite wrong, for the president had used the little-known policy tool called a presidential signing 
statement as a very effective and substantive line-item veto to effectively nullify a wide range of 
statutory provisions even as he signed the legislation that contained them into law. This article 
considers the contemporary use of the signing statement with particular attention to President 
George W. Bush's first term. (The research examined all of the statements issued during his first 
four years in office.) The question is, how have this president and his administration chosen to 
use the signing statement and to what extent does the administration's application of this tool of 
direct presidential action represent important initiatives with future significance? The thesis that 
emerges from this study is that the George W. Bush administration has very effectively 
expanded the scope and character of the signing statement not only to address specific 
provisions of legislation that the White House wishes to nullify, but also in an effort to 
significantly reposition and strengthen the powers of the presidency relative to the Congress.  

This tour d' force has been carried out in such a systematic and careful fashion that few in 
Congress, the media, or the scholarly community are aware that anything has happened at all. 
So what does all of this have to do with Edgar Allan Poe? The answer lies in Poe's classic 
"Purloined Letter" (Poe 1845). In the story, the prefect of police seeks the assistance of the 
famed C. Auguste Dupin to locate a letter that was taken by the infamous Minister "D." After 
having taken every reasonable direct step to locate the letter, the police had failed. However, 
Dupin promptly handed over the letter once he had been paid his fee. He then explained to the 



narrator that those seeking to get the goods on the minister had made two mistakes. The first 
was that they had underestimated the official with whom they were dealing, a serious but very 
common mistake. And because of the first error, they failed to consider "that the Minister had 
deposited the letter immediately beneath the nose of the whole world" (Poe 1845). The Bush 
administration has indeed hidden its bold political and legal actions in plain sight where few of its 
critics or opponents would see them.  

A Primer on Presidential Signing Statements: The Nature and Uses of the Policy Tool  

While a broader analysis of the nature, use, opportunities, and challenges of signing 
statements, including an assessment of their use in the Reagan, Bush I, and Clinton 
administrations, was presented elsewhere (Cooper 2002), it is useful to consider some basics 
before turning to the George W. Bush administration's use of the tool. Consider briefly what 
presidential signing statements are, how they have come into current use, how they are used 
and why, and just what some of their attractive qualities and problematic characteristics are.  

Presidential signing statements are pronouncements issued by the president at the time a 
congressional enactment is signed that, in addition to providing general commentary on the bills, 
identify provisions of the legislation with which the president has concerns and (1) provide the 
president's interpretation of the language of the law, (2) announce constitutional limits on the 
implementation of some of its provisions, or (3) indicate directions to executive branch officials 
as to how to administer the new law in an acceptable manner.  

While there certainly were examples in the past of the use of signing statements (Fisher 1997, 
132-41; Dellinger 1993), it was Ronald Reagan's attorney general, Edwin Meese III, who was 
responsible for the development of the signing statement into a significant and commonly used 
instrument of executive direct action. Prior to Reagan, such statements were rarely used for the 
kinds of substantive purposes to which they would be put starting with the Reagan years. 
Looking back prior to the Reagan administration, Assistant Attorney General Walter Dellinger 
found some sixteen situations in which thirteen different presidents issued signing statements 
that addressed what the president considered to be problematic parts of legislation presented for 
signature (Dellinger 1993). The Reagan administration saw the signing statement as a useful 
and potentially important tool.  

**** 

While few have accepted the contention that a presidential signing statement is a formal part of 
the legislative history of a statute, Meese was convinced that they should and would be part of 
the body of materials that ought to be available to courts and others who would consider the 
meaning of legislation over the years . . . . More specifically, the practice developed in which the 
president would sign the legislation so that it would become law rather than veto it. However, the 
White House took the position that the president's "duty to take care that the laws be faithfully 
executed" under Article II, Section 3 of the Constitution required the president not to implement 
unconstitutional provisions that found their way into the law. Hence, the signing statements 
would identify provisions in the new statute that raised issues of constitutional concern (the 
language often used to make the point), indicate the administration's objection, and instruct the 
responsible agency head to execute the law in a constitutional manner. That, of course, means 
that they are to act in the manner that the administration considers appropriate as compared to 
the way the legislation sets forth the policy. In that sense, it is a kind of line-item veto.  

In the Reagan years and after, signing statements have frequently been used by administrations 
for a variety of purposes. In addition to the general purpose of seeking to include the president's 



interpretations as part of the legislative history, signing statements have been employed as 
fiscal line-item vetoes, as substantive line-item vetoes, to set boundaries on the reach of parts of 
the legislation, and to structure the implementation of the new statute through instructions to the 
responsible agency head (Cooper 2002, 203-13). As former Attorney General Barr and 
Assistant Attorney General Douglas Kmiec have explained, they have also been used to 
address what the administration views as practical considerations. These include the problems 
that arise where the president does not want to veto a piece of legislation near the end of a 
legislative term such that corrective action would be difficult to accomplish or where there are 
objections to relatively few specific provisions of large and complex bills (Barr 1993; Kmiec 
1993).  

There are a variety of reasons that administrations may use the device. From a relatively 
obvious political perspective, they can be used to thank supporters, chide opponents, score 
political points with particular constituencies, or leverage the Congress into developing new 
legislation or amending the bill presently being signed but constrained by the president. Of 
course, there are tactics more or less legal in character that serve a variety of purposes from 
relatively narrow procedural concerns to broad ideological views about the nature of presidential 
power under the Constitution. One of the common techniques is to use the signing statement to 
issue what would in a court be termed a declaratory judgment, an authoritative determination of 
the meaning of the law that will govern relationships among parties. The White House may craft 
a signing statement with the hope that it will invite judicial review and influence the outcome of 
the opinions that will flow from that process, efforts employed by administrations as diverse as 
Reagan and Clinton. They may also be used in an effort to create a kind of body of precedent 
with which to support future uses of signing statements to bolster presidential claims to authority 
or to limit Congress so that, after a time, what are in fact broad claims to power appear to be 
more or less routine legal formulae that may begin to be seen like little more than boilerplate 
language not worthy of careful attention. This is a theme to which we shall return later.  
The signing statement is an attractive device for a number of reasons. It is a very flexible tool, 
not specifically constrained by any law or policy. Each administration can tailor its uses to its own 
purposes and to unique situations. It also offers options in terms of the way in which the 
administration chooses to work with the Congress. The statement opens up a range of choices 
for action beyond a broad decision to veto to an entire piece of legislation delivered to a 
president after an arduous battle that many administrations would not like to fight all over again 
for the sake of particular provisions of which it disapproves. It also provides a vehicle for action 
that leaves Congress with few options to respond unless it is willing to pass entirely new 
legislation in an effort to retaliate for the president's actions. If Congress does try to retaliate, 
there is a clear, if perhaps implied, threat of a veto. Thus, it is an excellent device to get around 
the Congress.  

***** 

If a case does reach the courts, contemporary rulings of the federal courts, and particularly the 
U.S. Supreme Court, limiting the actions of Congress (see, e.g., INS v. Chadha, 462 U.S. 919 
[1983]; Bowsher v. Synar, 478 U.S. 714 [1986]; Printz v. United States, 521 U.S. 898 [1997]; 
Morrison v. United States, 529 U.S. 598 [2000]) may suggest to the White House that, to the 
degree that its claims are based in Article II powers or specific limitation on legislative powers, 
there may be a strong base on which it can build a case. Some administrations have been 
willing to fight such battles for ideological reasons in hopes that they will prevail. Finally, there is 
the hope that more scholars and perhaps judges will at least consider presidential signing 
statements as they interpret statutes (see, e.g., United States v. Story, 891 F.2d 988,994 [2d 



Cir. 1989]). In that case, the court concluded that the signing statements of two presidents of 
two different parties were at least worthy of mention in the court's interpretation of the statute.  

One of the other interesting advantages of signing statements is that, while they are public 
documents that were clearly and intentionally placed on the record, almost no one outside the 
current administration pays attention to them. They are often viewed as hortatory and 
ceremonial rather than substantive. Further, if one wishes to understand fully what the 
administration is saying in a signing statement, it is often necessary to access the legislation in 
question and read the specific provisions to which an assertion in the statement refers. The 
president does not use ceremonial occasions to make arguments on the legal merits of the 
specific provisions and the general news media, which focus not on documents but primarily on 
what happens on camera in public events and in interviews, rarely report what signing 
statements are about. Further, because the language is increasingly broad, general, and 
formulaic, at least in the Bush years, very important points can easily be lost on even 
experienced readers of the signing statements . . . . 

That said, these statements are used to structure the initial implementation of the new legislation. 
They include directives to the heads of the responsible agencies in the form of the guidance, 
mandates, and prohibitions issued as part of the signing statements. The admonitions they set 
forth can be expected to influence rulemaking efforts that will further explain and give detailed 
application to the legislation in question. After that implementation process has been shaped and 
administration of the policy moves forward, few of those inside or outside of government will 
know or later remember how and why the legislation was handled as it was by that agency. 
While this influence on implementation may not be an obvious and dramatic matter, it may be of 
more importance in the long term than any other impact of the signing statement.  

None of these attractive qualities and uses of signing statements have escaped the notice of 
the George W. Bush administration. It is useful to consider just how his administration used this 
device in his first term.  

George W. Bush Signing Statements: Tools, Weapons, and Declarations of Ideological 
Faith  

Most recent presidential administrations have discovered and developed particular tools of 
presidential direct action. The Carter White House made innovative use of executive orders. The 
Reagan team exploited the possibilities of national security directives and explored a range of 
uses for presidential signing statements. Clinton found the presidential memorandum to be a 
useful device and applied it in a variety of settings. In some instances, these techniques were 
employed with considerable fanfare as in Clinton's use of executive orders and proclamations, 
while in others, like the Reagan administration's use of national security directives, the tools 
were deliberately and carefully used behind the scenes so that even the Congress was not 
aware of much of the action. The administration of George W. Bush has quietly, systematically, 
and effectively developed the presidential signing statement to regularly revise legislation and 
pursue its goal of building the unified executive.  

The administration made somewhat limited use of the signing statement in the early months of 
2001 and there was an obvious period of cooperation in the aftermath of 9/11. There then 
followed a period in which the administration was kept busy hammering out a deal on its major 
education package now known as No Child Left Behind.  

Even so, the administration ultimately issued some 23 signing statements in 2001. The 
administration locked horns with Congress on a range of issues in late 2001, and 2002 would 



see some 34 such statements, presenting 168 constitutional objections, followed by 27 
statements in 2003 with 142 constitutional challenges, and 23 statements in 2004 with 175 
constitutional criticisms. This study identified 108 signing statements between the start of the 
Bush administration in early 2001 and the end of the 108th Congress at the end of 2004, which 
presented 505 constitutional challenges to various provisions of legislation adopted by Congress, 
but which the president chose to sign rather than veto. The greatest number of presidential 
criticisms to provisions of any one piece of legislation was the Consolidated Appropriations Act of 
2004 with 32 constitutional objections for that one bill, which he nevertheless signed into law.  

While these numbers are interesting, it is the qualitative character of these statements, and not 
their numbers, that matters. Indeed, there are a number of dangers involved in merely counting 
statements and attempting to make comparisons across administrations on those grounds. For 
one thing, unlike executive orders, national security directives, and presidential memoranda, the 
number of signing statements in a given year or administration depends upon the number of 
pieces of legislation adopted by Congress. Moreover, the potential consequences of the use of 
a statement depend mightily upon the particular legislation in which it is used and sometimes 
even in the context in which that legislation will be implemented.  

**** 

A variety of different types of constitutional objections were asserted by the George W. Bush 
administration, most on a relatively regular basis, although the scope of those objections 
increased over time. These powers were often asserted without supporting authorities, or even 
serious efforts at explanation. The administration interpreted its own powers, gave them the 
widest possible scope, and then interpreted the limitations it found on congressional authority, 
usually giving legislative powers the narrowest possible reading. It then declared its positions 
and often gave only general indications as to its intentions for the way in which it would 
implement the statute.  Ultimately, an understanding of the use and abuse of this tool requires a 
rather detailed consideration of the actual language used in the statements.  
 
***** 

By the end of November of 2001, the post-9/11 tensions were growing between the White 
House and Congress. The administration, and particularly the Justice Department under 
Attorney General John Ashcroft, seemed to be adopting a mode of behavior that suggested an 
ends-justifies-the-means attitude and no interference with asserted presidential authority was to 
be tolerated. The administration issued a dramatic signing statement on the Department of 
Commerce, Justice, State, Judiciary and Related Agencies Appropriations Act, P.L. 107-77. In 
this document, the administration took a much more direct, sweeping, and aggressive approach 
in objecting to congressional provisions than in earlier statements. In the process, the 
administration laid the basis for what was to become its adamant insistence that Article II of the 
Constitution would not permit any interference with what the administration would come to refer 
to as the president's "control of the unitary executive."  

I note that Section 612 of the bill sets forth certain requirements 
regarding the organization of the Department of Justice's efforts to 
combat terrorism. This provision raises separation of powers concerns 
by improperly and unnecessarily impinging upon my authority as 
President to direct the actions of the Executive Branch and its 
employees. I therefore will construe the provision to avoid constitutional 



difficulties and preserve the separation of powers required by the 
Constitution. (37Weekly Compilation of Presidential Documents 1724 
[2001])  

This statement came at a time when the administration was pressing Congress on both 
spending and substantive legislation and in the midst of Senate hearings into concerns that the 
Justice Department and other agencies were abusing authority in the post-9/11 context. In 
particular, there were growing objections to the president's military order announcing trials by 
military commission (22 Fed. Reg. 57833 [2001]). The White House was determined to interpret 
the post-9/11 situation as the basis for sweeping assertions of power. This mode of behavior 
produced confrontations in the Senate Judiciary Committee when then Assistant Attorney 
General, now Homeland Security Secretary, Michael Chertoff appeared before the committee to 
answer questions about the recent order directing the use of military tribunals to try some of 
those detained in the widening war on terrorism. News reports highlighted Senator Patrick 
Leahy's (D-VT) challenge to Chertoff on the administration's unwillingness to operate within the 
constitutional checks and balances. Chertoff set forth the administration's position in no 
uncertain terms. Although he insisted that the administration was acting within the law and 
requirements of checks and balances, he said: "Are we being aggressive and hard-nosed? You 
bet we are. In the aftermath of September 11, how could we not be?" (Lewis 2001, B7; U.S. 
Senate 2001). Republican Senator Arlen Specter (PA) also challenged Chertoff. "It was 
surprising to me that the attorney general did not consult with any member of the committee," 
Mr. Specter said. When Mr. Chertoff began his response by saying that the president and 
attorney general regard Congress as a "full partner" in the fight against terrorism, Mr. Specter 
interjected, "How can you talk about full partnership when nobody let us know this executive 
order was coming down" (U.S. Senate 2001). The legislation that brought the most constitutional 
objections in 2001 was the Intelligence Authorization Act for FY 2002. It also marked what would 
become a pattern of broad-based, but often unspecified, sets of constitutional objections. It 
served notice that requirements in legislation for reports to Congress would be construed "in a 
manner consistent with the President's constitutional authority to withhold information the 
disclosure of which could impair foreign relations, the national security, the deliberative 
processes of the Executive, or the performance of the Executive's constitutional duties. Section 
502 shall also be construed in a manner consistent with the statutory responsibility of the 
Director of Central Intelligence to protect intelligence sources and methods and other 
exceptionally sensitive matters" (37 Weekly Compilation of Presidential Documents 1834 
[2001]). The administration would consistently reject the premise that Congress could demand 
reports, indicating in signing statements that it would construe such language in terms of 
requests for reports rather than requirements.  

**** 

Another of the practices that was to become a matter of formula in Bush signing statements was 
a reference to the Fifth Amendment's Due Process clause. For example, in the Export-Import 
Bank Reauthorization Act of 2002 statement, the president used what was to become formulaic 
language for rejection of affirmative action provisions. Referring to Section 7(b) of the legislation, 
the statement announced that: "The executive branch shall carry out Section 7(b) ... in a manner 
consistent with the requirements of equal protection under the Due Process Clause of the Fifth 
Amendment to the Constitution" (38 Weekly Compilation of Presidential Documents 1014 
[2002]). Many reading this language would not understand what this formula language meant. 
The Supreme Court long ago read the concept of equal protection of the law, which protects 
against discrimination to be incorporated into the Due Process clause of the Fifth Amendment 



(Boiling v. Sharpe, 347 U.S. 497 [1954]). Because the Bush administration regards affirmative 
action programs as a violation of equal protection of the laws, the use of the language about the 
Fifth Amendment meant that the administration would treat legislative provisions requiring or 
suggesting affirmative action accordingly. It employed this formula fifteen times during the first 
Bush term of office.  
 
******* 

There is no small bit of irony in the administration's declaration of the violations of bicameralism 
and the presentment clause, given that it was using a method that evaded the presentment 
clause requirements that legislation be signed or a veto be returned to Congress for a possible 
override (see Clinton v. New York, 524 U.S. 417 [1998]). The signing statement tactic was in fact 
being used as a mechanism for avoiding the full application of that Article I provision. The 
administration rarely missed the opportunity to stake out its claims in the broadest possible 
terms. Indeed, one who examines the White House practice over the course of the first four 
years of the Bush administration may be surprised that, just when it seemed that the language 
used in signing statements was perhaps as broad as it could get, the administration would push 
the boundaries yet again. In signing the Military Construction Appropriation Act in October 2002, 
the administration used language that was extremely broad but also to become formulaic.  

The U.S. Supreme Court has stated that the President's authority to 
classify and control access to information bearing on national security 
flows from the Constitution and does not depend upon a legislative 
grant of authority. Although the notice can be provided [to Congress] in 
most situations as a matter of comity, situations may arise, especially in 
wartime, in which the President must act promptly under his 
constitutional grants of executive power and authority as Commander in 
Chief while protecting sensitive national security information. The 
executive branch shall construe these sections in a manner consistent 
with the President's constitutional authority. (38 Weekly Compilation of 
Presidential Documents 1836 [2002])  

Similarly, it was no accident when, in the signing statement for the Foreign Relations 
Authorization Act for FY2003, the administration proclaimed that it would "preserve the 
prerogatives of the President in the area of foreign affairs" (38 Weekly Compilation of 
Presidential Documents 1659 [2001]). The invocation of the language of prerogative power 
should not be considered an accident in this context. This administration makes it clear that it 
considers that it does exercise the prerogative power and certainly in any area that touches on 
foreign, military, national security, or intelligence policy. Another indication of just how far the 
administration was willing to push the boundaries can be seen in its frequent rejection of 
provisions commonly used over the years that call for presidents to act once they have found 
certain specified conditions existed in an international situation. Such provisions have often been 
used to indicate trigger points for imposing sanctions in trade problems, for example. However, 
the Bush administration would not tolerate most such conditions as binding. Another area in 
which the administration has demonstrated a zero tolerance attitude is in the field of 
appointment authority. It was one thing for the administration to reject any participation of 
congressional leaders in the appointment process for the Election Assistance Commission, 
created by the Help America Vote Act, but the White House went much further than that. It even 
dismissed the 120-day deadline for the appointments. "[T]his deadline unduly circumscribes the 



presidential appointment power. Moreover, this deadline is practically impossible to satisfy given 
the time required for the pre-nomination personnel process and confirmation by the full Senate. 
For these reasons, the executive branch shall interpret this provision as advisory" (38 Weekly 
Compilation of Presidential Documents 1888 [2002]). Just where the administration found the 
authority to rewrite a mandatory provision from a statute such as a specific deadline for 
executive action is not indicated.  

**** 

One of the problems is that the language in the statements has often been so broad that it is 
very difficult for anyone not trained in constitutional and administrative law to understand what is 
actually intended. On other occasions, the statement is tantamount to a mini-brief as in the case 
of the Accountability of Tax Dollars Act of 2002. In one paragraph of this statement, the 
administration cited no less than one Supreme Court case, Franklin v. Massachusetts (505 U.S. 
788 [1992]), and two court of appeals rulings, Meyer v. Bush (981 F.2d 1288 [D.C. Cir. 1993]) 
and Haddon v. Walters (43 F.3d 1488 [D.C. Cir. 1995]), to constrain the definition of covered 
agency under the statute. Even so, the statement still did not explain what it specifically objected 
to in the statute or precisely what interpretation it placed on the cited cases.  

* * * *  
 
Another formula developed by the administration relates to often sweeping claims concerning 
the ability to refuse to disclose information. The usual statement reads in part:  

The executive branch shall construe and carry out these provisions, as 
well as other provisions of the Act, including those in title II of the Act, in 
a manner consistent with the President's constitutional and statutory 
authorities to control access to and protect classified information, 
intelligence sources and methods, sensitive law enforcement 
information, and information the disclosure of which could otherwise 
harm the foreign relations or national security of the United States. (38 
Weekly Compilation of Presidential Documents 2093 [2002])  

A number of the commentaries purported to be statements of authoritative interpretation of 
statutory provisions, even where there was no specific constitutional issue or direct statutory 
conflict. It appeared as if the White House was rendering advisory opinions, issuing declaratory 
judgments (as in its interpretations of the requirements needed for the inspector general to make 
arrests under the statute), and adding savings clauses to the statutes, reserving any ambiguous 
authority to the White House. Similarly in signing the Intelligence Authorization Act for FY2003, 
which, among other things, created the 9/11 Commission, the administration included the by-
then familiar formula for insisting that it would provide only the information it chose to provide. 
The administration's view of its discretion to provide or withhold information for the commission, 
of course, led to a series of battles over efforts by the commission to obtain the information 
needed to complete its work and then to efforts by its opponents in the administration to prevent 
the extension of time necessitated by the early refusal to provide the requisite information.  

Another area in which the administration determined to take on Congress was in the field of 
appropriations. In signing the Consolidated Appropriations Resolution in February 2003, the 
president chided Congress for disagreeing with the administration's priorities and announced his 
intention to use every means possible to reprogram the funds to meet the administration's 
priorities. "My Administration will use all the tools at its disposal to ensure that as much of this 



funding as possible is directed toward terrorism preparedness and prevention" (39 Weekly 
Compilation of Presidential Documents 225-26 [2003]). It was a very aggressive statement 
which the president declared in no uncertain terms that Congress had violated the Constitution 
in several respects.  

In addition, a number of provisions of H.J. Res. 2 are inconsistent with 
the constitutional authority of the President to conduct foreign affairs, 
command the Armed Forces, supervise the unitary executive branch, 
protect sensitive information, and make recommendations to the 
Congress. Other provisions unconstitutionally condition execution of the 
laws by the executive branch upon approval by congressional 
committees.  

Thus, the executive branch shall construe as advisory the provisions of 
the bill that purport to: direct or burden the Executive's conduct of 
international negotiations, such as sections514, 556, 576, and 577 in 
the Foreign Operations Appropriations Act; limit the President's 
authority as Commander in Chief, such as language under the heading 
"Andean Counter-drug Initiative" in the Foreign Operations 
Appropriations Act and section 609 of the Commerce Appropriations 
Act; or limit the President's authority to supervise the unitary executive 
branch, such as section 718 of the Agriculture Appropriations Act and 
the provisions relating to Office of Management and Budget review of 
executive branch orders, activities, regulations, transcripts and 
testimony in the Treasury Appropriations Act. (39 Weekly Compilation 
of Presidential Documents 226 [2003])  

***** 

It is difficult for one who has examined the presidential signing statements issued by President 
George W. Bush in his first term not to see an intriguing paradox. On the one hand, the 
statements represent nothing less than a set of audacious claims to constitutional authority. The 
scope of the claims and the sweeping formulae used to present them are little short of 
breathtaking. What is more, they are not alone assertions of executive authority, but also often 
dramatic declaratory judgments holding acts of Congress unconstitutional and purporting to 
interpret not only Article II presidential powers but those of the legislature under Article I. At the 
same time, though, the administration has pursued its strategy in such a way and using such a 
little-known policy instrument in a manner often so difficult to understand that its actions are 
known to the relative few who happen to be specialists in constitutional law and American 
political institutions and are, for one reason or another, attentive to the use of the signing 
statement. In an era of increasing attention to the craft of using sophisticated policy implements 
(Salamon 2002), there is a danger that this paradox of policy tools will be present and 
problematic in other important settings.  

Beyond this general point, there are other conclusions that arise from this study. First, the Bush 
administration has chosen the signing statement as a tool to pursue consistently and with 
increasing vigor over time its claims to prerogative powers in the post-9/11 context. It has also 
employed this device to press its theory of the power "to control the unitary executive" so 
dramatically that it might surprise even Alexander Hamilton.  

Certainly there is nothing new about presidents asserting broad, even dramatic, claims to 



authority in the context of conflict. The analogies drawn by Bush administration supporters to 
Pearl Harbor and U.S. actions thereafter are well known. However, the administration has not 
constrained its assertions as the years have passed since 9/11, but has, on the contrary, 
expanded them both internationally and domestically, even in the face of judicial rulings that 
make clear that the existence of the war on terror does not justify any action the president 
considers expedient to advance the conflict (Hamdi v. Rumsfeld, 159 L. Ed. 2d 578 [2004]; 
Rasul v. Bush, 159 L. Ed. 2d 548 [2004]) and in light of the fact that the Supreme Court has 
already rejected the line-item veto. Indeed, although the administration has been fond of 
pointing to the limitations on congressional action in INS v. Chadha (462 U.S. 919 [1983]), the 
Supreme Court made quite clear that Chadha's admonitions apply as much to the executive as 
to the legislature and indicated in the Clinton case that mechanisms that are in fact--whatever 
they may be called--line-item vetoes fail the constitutional requirements (Clinton v. New York, 
524 U.S. 417 [1998]). While one portion of the Clinton rationale was based on the fact that the 
president was reaching back into a previously enacted law, the other was grounded in the 
president's effort to nullify one portion of a piece of legislation rather than the whole and the fact 
that the veto requires an overall assessment and proper return for a possible veto override. So 
the fact that the signing statement was not addressing a previously approved statute is of no 
help to the administration's argument.  

It should also be noted that while most scholars are familiar with the debates over the claims by 
presidents to the prerogative theory of expansive authority, many are not as aware that the 
parallel domestic argument, heavily laced with ideology, is phrased in terms of the "control of the 
unitary executive," which asserts a broad and in many instances exclusive set of powers in the 
president (see, e.g., Yoo, Calabresi, and Nee 2004; Calabresi 2001; Devins and Herz 2003; 
Lessig and Sunstein 1994). In addition to the eighty-two uses of the unitary executive concept in 
signing statements, the administration has also claimed that authority in a number of executive 
orders (see, e.g., Executive Order 13361, 69 Fed. Reg. 67633 [2004]; Executive Order 13346, 
69 Fed. Reg. 41905 [2004]; Executive Order 13302, 68 Fed. Reg. 27429 [2003]; Executive 
Order 13257, 67 Fed. Reg. 7259 [2002]). A full discussion of this debate is beyond the scope of 
this article, but in light of the use made of this doctrine by the Bush administration in its signing 
statements, a further discussion is warranted, and one that extends well beyond the pages of 
law reviews. "Control of the unitary executive" is not empty language, but a serious effort to 
reinterpret the scope of executive power and the limits to congressional authority.  

The administration's default position has been, when in doubt challenge legislative provisions 
whether there is a serious issue or not. As has been true of other uses and abuses of 
presidential direct action in recent administrations, the dangers here are several, one of the 
most important of which is to further damage the long-standing informal working relationships 
that permit the White House and Congress to get essential work done even in the midst of 
partisan and ideological differences (dealt with in greater detail in Cooper 2002, chapter 8). This 
problem is exacerbated by the tendency not only to claim authority but to assert that the power 
is solely and exclusively vested in the president. Related to that problem is the tendency not 
only to reinterpret language in legislation but to reject outright what are mandatory provisions of 
bills. The tendency, to the point of creation of a standard practice, during the Bush first term to 
reject mandatory provisions of legislation and convert them into advisory provisions or to treat 
them as precatory is nothing less than a post-congressional amendment process without 
benefit of either bicameralism or presentment.  

Conclusion  

Presidential signing statements are important, if generally little known, instruments of 



presidential direct action. They can and have been used as line-item vetoes of legislation 
presented to the president for signature or veto but without the use of the formal veto or the 
opportunity for legislative override processes. A study of the first Bush administration reveals 
wide-ranging assertions of exclusive authority and court-like pronouncements that redefine 
legislative powers under the Constitution. They reveal a systematic effort to define presidential 
authority in terms of the broad conception of the prerogative both internationally and 
domestically under the unitary executive theory.  
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