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Federalist 16 

The ... death of the confederacy ... is what we now seem to be on the point of 
experiencing, if the federal system be not speedily renovated in a more substantial 
form. It is not probable, considering the genius of this country, that the complying 
states would often be inclined to support the authority of the union, by engaging in 
a war against the non-complying states. They would always be more ready to pursue 
the milder course of putting themselves upon an equal footing with the delinquent 
members, by an imitation of their example. And the guilt of all would thus become 
the security of all. Our past experience has exhibited the operation of this spirit in 
its full light. There would, in fact, be an insuperable difficulty in ascertaining when 
force would with propriety be employed. In the article of pecuniary contribution, 
which would be the most usual source of delinquency, it would often be impossible 
to decide whether it had proceeded from disinclination, or inability. The pretense 
of the latter would always be at hand. And the case must be very flagrant in which 
its fallacy could be detected with sufficient certainty to justify the harsh expedient 
of compulsion. It is easy to see that this problem alone, as often as it should occur, 
would open a wide field to the majority that happened to prevail in the national 
council, for the exercise of factious views, of partiality, and of oppression. 

It seems to require no pains to prove that the states ought not to prefer a na
tional constitution, which could only be kept in motion by the instrumentality of a 
large army, continually on foot to execute the ordinary requisitions or decrees of 
the government. And yet this is the plain alternative involved by those who wish 
to deny it the power of extending its operations to individuals. Such a scheme, if 
practicable at all, would instantly degenerate into a military despotism; but it will 
be found in every light impracticable. The resources of the union would not be 
equal to the maintenance of any army considerable enough to confine the larger 
states within the limits of their duty; nor would the means ever be furnished of 
forming such an army in the first instance. Whoever considers the populousness 
and strength of several of these states singly at the present juncture, and looks 
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(orll'a rd to what they will become, even at the distance of half a century, will at 
once dismiss as idle and visionaf)' an\, scheme which aims at regulating their move
ments by laws, to operate upon them in their collective capacities, and to be exe
cured hy a coercion applicable to them in the same capacities. A project of this 
kind is little less romantic than the monster-taming spirit attributed to the fabulous 
heroes and demigods of antiquity. 

The result of these observations to an intelligent mind must clearly be this, 
that if it be possible at any rate to construct a federal government capable of regu
lating the common concerns, and preserving the general tranquility, it must be 
founded, as to the objects committed to its case, upon the reverse of the principle 
contended for by the opponents of the proposed constitution [i.e., a confederacy]. It 
must carry its agency to the persons of the citizens. It must stand in need of no in
termediate legislations; but must itself be empowered to employ the arm of the ordi
nary magistrate to execute its own resolutions. The majesty of the national 
authority must be manifested through the medium of the courts of justice. The gov
ernment of the union, like that of each state, must be able to address itself immedi
ately to the hopes and fears of individuals; and to attract to its support, those 
passions which have the strongest influence upon the human heart. It must, in 
short, possess all the means, and have a right to resort to all the methods, of execut
ing the powers with which it is entrusted, that are possessed and exercised by the 
governments of the particular states. 

To this reasoning it may perhaps be objected, that if any state should be disaf
fected to the au thority of the union, it could at any time obstruct the execution of 
its laws, and bring the matter to the same issue of force, with the necessity of which 
the opposite scheme is reproached. 

The plausibility of this objection will vanish the moment we advert to the es
sential difference between a mere noncompliance and a direct and active resis
tance. If the interposition of the state legislatures be necessary to give effect to a 
measure of the union [as in a confederacy]' they have only not to act, or to act eva 
sively, and the measure is defeated. This neglect of duty may be disguised under af
fected but unsubstantial provisions so as not to appear, and of course not to excite 
any alarm in the people for the safety of the constitution. The state leaders may 
even make a merit of their surreptitious invasions of it, on the ground of some tem
porary convenience, exemption, or advantage. 

But if the execution of the laws of the national government should not require 
the intervention of the state legislatures; if they were to pass into immediate opera
tion upon the citizens themselves, the particular governments could not interrupt 
the ir progress without an open and violent exertion of an unconstitutiona l power. 
No olnlssion, nor evasions, would answer the end. They would be obliged to act, 
and in such a manner, as 1I'0uld leave no doubt that they had encroached on the 
national rights. An experiment of this nature would always be hazardous in the 
face of a constitution in any degree competent to its own defense, and of the peo
ple enlightened enough to distinguish between a legal exercise and an illegal 
usurpation of authority. The success of it would require not merely a factious ma
jority in the legislature, but the concurrence of the courts of justice, and of the 
body of the people.. 
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An objection, of a nature different from that which has been stated and answered in 
my last address, may, perhaps, be urged against the principle of legislation for the in
dividual citizens of America. It may be said, that it would tend to render the govern
ment of the union too powelful, and to enable it to absorb those residuary 
authorities, which it might be .iudged proper co leave with the states for local pur
poses. Allowing the utmost latitude co the love of power, which any reasonable man 
can require, I confess I am at a loss to discover what temptation the persons entrusted 
with the administration of the general government could ever feel to divest the 
states of the authorities of that description. The regulation of the mere domestic po
lice of a state, appears co me co hold out slender allurements to ambition. Commerce, 
finance, negotiation, and war, seem to comprehend all the objects which have 
charms for minds governed by that passion; and all the powers necessary to those ob
Jects, ought, in the first instance, to be lodged in the national depository. The ad
ministration of private justice between the citizens of the same state; the supervision 
of agriculture, and of other concerns of a similar naturei all those things, in short, 
which are proper to be provided for by local legislation, can never be desirable cares 
of a general jurisdiction. It is therefore improbable, that there should exist a disposi
tion in the federal councils, to usurp the powers with which they are connected; be
cause the attempt co exercise them would be as troublesome as it would be nugacorYi 
and the possession of them, for that reason, would contribute nothing to the dignity, 
to the importance, or to the splendor, of the national government. 

But let it be admitted, for argument's sake, that mere wantonness, and lust of 
domination, would be sufficient to beget that disposition; still, it maybe safely af
firmed, that the sense of the constituent body of the national representatives, or in 
other words, of the people of the several states, would control the indulgence of so ex
travagant an appetite. It will always be far more easy for the state governments co en
croach upon the national authorities, than for the national government to encroach 
upon the state authorities. The proof of this proposition turns upon the greater degree 
of influence which the state governments, if they administer their affairs with up
rightness and prudence, will generally possess over the people; a circumstance which 
at the same time teaches us, that there is an inherent and intrinsic weakness in all 
federal constitutions; and that too much pain cannot be taken in their organization, 
to give them all the force which is compatible with the principles of liberty. 

The superiority of influence in favor of the particular governments, would re
sult partly from the diffusive construction of the national government; but chiefly 
from the nature of the objects to which the attention of the state administrations 
would be directed. 

It is a known fact in human nature, that its affections are commonly weak in 
proportion to the distance of diffusiveness of the object. Upon the same principle 
that a man is more attached to his family than to his neighborhood, to his neigh
borhood than to the community at large, the people of each state would be apt to 
feel a strong bias towards their local governments, than towards the government of 
the union, unless the force of that principle should be destroyed by a much better 
administration of the latter. 
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This strong propensity of the human heart , would find powerful auxiliaries in 
the objects of state regu lation. 

The variety of more minute interests, which will necessarily fall under the su
perintendence of the local administrations, and which will form so many rivulets of 
influence, running through every part of the society, cannot be particularized , with
out involving a detail too tedious and uninteresting to compensate for the instruc
tion it might afford. 

There is one transcendent advantage belonging to the province of the state gov
ernments, which alone suffices to place the matter in a clear and satisfactory light-I 
mean the ordinary administration of criminal and civil justice. This, of all others, is 
the most powerful, most universal and most attractive source of popular obedience 
and attachment. It is this, which, being the immediate and visible guardian of life 
and property; having its benefits and its terrors in constant activity before the public 
eye; regulating all those personal interests, and familiar concerns, to which the sensi
bility of individuals is more immediately awake; contributes, more than any o ther 
circumstance, to impress upon the minds of the people affection, esteem, and rever
ence towards the government. This great cement of society, which will diffuse itself 
almost wholly through the channels of the particular governments, independent of 
all other causes of influence, would insure them so decided an empire over their re
spective citizens, as to render them at all times a complete counterpoise, and not in
frequently dangerous rivals to the power of the union. 

The Federalist Papers were a brilliant and comprehensive analysis of the politics and 

theory of the Constitution. James Madison and Alexander Hamilton had no peers when it 

came to persuasive explanations of every nook and cranny of the Constitution. As was cus

tomary at the time, Madison and Hamilton si~ned The Federalist Papers with the nom de 

plume Publius. Between October 1787 and May 1788 they produced ei~hty-f1Ve papers 

{John Jay authored a few of The Federalist Papers but dropped out of the endeavor early 

due to illness} almost all of which appeared in New York newspapers. 

Opponents of the new Constitution, the Anti-Federalists, also wrote a series of essays 

that various newspapers around the country published. They expressed their concerns as 

well in the ratifyin~ conventions and other venues. By contrast with the Federalists and the 

nationalists, the Anti-Federalists had no unined direction, theme, or plan of action. Publius 

authored The Federalist, but a wide ran~e of Anti-Federalists from "Brutus" to "Country 

Boy," "Cato," "Republicus," "An Old WhiC "A Plebeian," and "A Federal Farmer" wrote 

the Anti-Federalist "papers." The anti-federalist criticisms were disjointed and often shrill 

adjectives that could also be used to describe the anti-federalist forces that failed in the 

end to defeat the ratincation of the Constitution. History ~ave Madison, Hamilton, and The 

Federalist an A+, a ~rade History also awarded to the nationalist political strate~y. After all, 

the spoils of History always ~o to the victors. The Anti-Federalists received a failin~ ~rade 

for their political theory and politics. 

Both Federalists and Anti-Federalists reco~nized the importance of constitutional 

text. They knew that once ratined, the Constitution would dictate the balance of political 

power between the national ~overnment and the states. Ei~hteenth-century Americans be
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lieved that government should be one of law, not men. They were the hrst nation in history 

to adopt a written Constitution and to accept it as the supreme law of the land. The debates 

between Federalists and Anti-Federalists started with the text of the Constitution and pro

ceeded to how that text could be interpreted to expand or limit national and state powers. 

One particularly important part of the text of Article I is the necessary and proper or 

implied powers clause. It states that Congress shall have the power "to make all laws 

which shall be necessary and proper for carrying into execution the foregoing [enumer

ated) powers, and all other powers vested by this Constitution in the government of the 

United States, or in any department or ofhce thereof." The Anti-Federalists viewed this 

clause as a grant of absolute power to the national government over the states. 
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Federalist Power Will Ultimately 

Subvert State Authority 


This [new] government is to possess absolute and uncontrollable powers, legislative, ex
ecutive and judicial, with respect to every object to which it extends, for by the last 
clause of section eighth, article first, it is declared, that the Congress shall have power 
"to make all laws which shall be necessalY and proper for carrying into execution the 
foregoing powers, and all other powers vested by this Constitution in the government 
of the United States, or in any department or office thereof." And by the sixth article, it 
is declared, "that this Constitution, and the laws of the United States, which shall be 
made in pursuance thereof, and the treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the judges in 
evelY State shall be bound thereby, any thing in the Constitution or law of any State to 
the contrary notwithstanding." It appears from these articles, that there is no need of 
any intervention of the State governments, between the Congress and the people, to 

execute anyone power vested in the general government, and that the Constitution 
and laws of every State are nullified and declared void, so far as they are or shall be in
consistent with this Constitution, or the laws made in pursuance of it, or \\'i dL ([cd :c' 

made under the authority of the United States. The government, then. : ' far '.3 ;c e X

tends, is a complete one, and not a confederation. It is as much 0, c c - :-:-.r::" :c 
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government as that of New York or Massachusetts; has as absolute and perfect powers 
to make and execute all laws, to appoint officers, institute courts, declare offenses, and 
annex penalties, with respect to every object to which it extends, as any other in the 
world. So far, therefore, as its powers reach, all ideas of confederation are given up and 
lost. It is true this government is limited to certain objects, or to speak more properly, 
some small degree of power is still left to the States; but a little attention to the powers 
vested in the general government, will convince every candid man, that if it is capable 
of being executed, all that is reserved for the individual States must very soon be anni
hilated, except so far as they are barely necessary to the organization of the general gov
ernment. The powers of the general legislature extend to every case that is of the least 
importance- there is nothing valuable to human nature, nothing dear to freemen, bur 
what is within its power. It has the authority to make laws which will affect the lives, 
the liberty, and property of every man in the United States; nor can the Constitution 
or laws of any State, in any way prevent or impede the full and complete execution of 
every power given. The legislative power is competent to lay taxes, duties, imposts, and 
excises;-there is no limitation to this power, unless it be sa id that the clause which di
rects the use to which those taxes and duties shall be applied, may be said to be a limi 
tat ion. But this is no restriction of the power at all, for by this clause they are to be 
applied to pay the debts and provide for the common defense and general welfare of the 
United States; but the legislature have authority to contract debts at their discretion; 
they are the sole judges of what is necessary to provide for the common defense, and 
they only are to determine what is for the general welfare. This power, therefore, is nei
ther more nor less than a power to lay and collect taxes, imposts, and excises, at their 
pleasure; not only the power to lay taxes unlimited as to the amount they may require, 
but it is perfect and absolute to raise them in any mode they please. No State legis la
ture, or any power in the State governments, have any more to do in carrying this into 
effect than the authority of one State has to do with that of another. In the business, 
therefore, of laying and collecting taxes, the idea of confederation is totally lost, and 
that of one entire republic is embraced. It is proper here to remark, that the authority to 

lay and collect taxes is the most important of any power that can be granted; it con
nects with it almost all other powers, or at least will in process of time draw all others af
ter it; it is the great mean of protection, security , and defense , in a good government, 
and the great engine of oppression and tyranny in a bad one . This cannot fail of being 
the case, if we considet the contracted limits which are set by this Constitution, to the 
State governments, on this article of raising money. No State can emit paper money, 
lay any duties or imposts. on imports, or exports, bllt by consent of the Congress; and 
then the net produce shall be for the benefit of the United States. The only means, 
therefore, left for any State to support its gm'ernment and discharge its debts, is by di
rect taxation; and the U nited States ha\'e also power to lay and collect taxes, in any 
way they please. Everyone \\'bo has thought on the subject, must be convinced that but 
small sums of money can he collected in any COllntry , by direct tax; when the federal 
government begins to exercise the right of taxation in all its parts, the legislatures of the 
several states will find it impossible to taise monies to support their govemments. With
out money they cannot be supported, and they must dwindle away , and, as before ob
served, their powers be absorbed in that of the general government. 

It might be here shown, that the power in the federal legislature, to raise and 
support armies at pleasure, as well in peace as in war, and their control over the 
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powers militia, tend not only to a conso lidat ion of the government, but the destruction of 

,es, and liberty. I shall not, however, dwell upon these, as a few observations upon the judi

r in the cial power of this government, in addition to the preceding, will fully evince the 

up and truth of the position. 

roped)', The judicial power of the United States is to be vested in a supreme court, and 

, powers in such inferior courts as Congress may, from time to time, ordain and establish. 

capable The powers of these courts are very extensive; their jurisdiction comprehends all 

'e ann i civil causes, except such as arise between citizens of the same State; and it extends 

Tal gov to all cases in law and equity arising under the Constitution. One inferior court 

he least must be established, I presume, in each State, at least, with the necessary executive 

nen, but officers appendant thereto. It is easy to see, that in the common course of things, 

he lives, these courts will eclipse the dignity, and take away from the respectab ility, of the 

'tiwtion State courts. These COurts will be, in themselves, totally independent of the States, 

,ution of deriving their authority from the United States, and receiving from them fixed 

.-sts, and sa laries; and in the cou rse of human events it is to be expected that they will swal

hichdi  low up all the powers of the courts in the respective States. 

c(l limi  How far the clause in the eighth sect io n of the first article may ope rate to do 

Ire to be (l way with all id ea of confederated States, and to effect an entire consolidation of 

Ire of the the whole into one general government, it is impossible to say. The powe rs given 

scretion; by this article are very general and comprehensive, and it ma y receive a construc

'nse, and tion to justify the passing of almost any law. A power to make all laws, which shall 

'e, is nei be necessary and proper, for carrying into execution a ll powers vested by the Con

. (It their stitution in the government of the United States, or any department or officer 

: require, thereof, is a power very comprehensive and definite, and may, for aught I know, be 

e legis la exercised in such manner as entirely to abolish the State legis latures. Suppose the 

rhis into legislature of a State should pass a law to raise money to support their gove rnment 

Gusiness, and pay the State debt; may the Congress repeal this law, because it may prevent 

lost, (lnd the collection of a tax which they may think proper and necessary to lay, to pro

[hority to vide for the general welfare of the United States? For all laws made, in pursuance 

3; it con of this Constitution, are the supreme law of the land, and the judges in every State 

others aE shall be bound thereby, anything in the Constitution or laws of the d iffe rent States 

ernment, to the contrary notwithstanding. By such a law, the government of a particular 

I of being State might be overturned at one stroke, and thereby be deprived of every means 

)n, to the of its support. 

~r money, It is not meant, by stating this case, to insinuate that the Constitution would 

gress; (lnd warrant a law of this kind I Or unnecessarily to alarm the fears of the people, by sug

ly means, gesting that the Federal legislatu re would be more likely to pass the limits (lss igned 

;, is by di them by the Constitution, than tha t of an individual State, further than they are 

es, in any less respo nsible to the people. But what is meant is, that the legislature of the 

d that but United States are vested with the great and uncontrollable powers of laying and 

he federal collecting taxes, duties, imposts, and excises; of regulating trade , raising and sup

Jres of the porting armies, organizing, arming, and disciplining the militia, instituting courts, 

,ltS. With and other general powers; 8.nd are by this clause invested with the power of making 

before ob- all laws, proper and necessa ry , for carrying all these into execution; and they may so 
exercise this power as entirely to annihilate all the State governments, and reduce 

, raise and this country to one single government. And if they may do it, it is pretty certain 

lover the [hey will; for i[ will be found that the power reta ined by indi vidual States, small as 
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it is, will be a clog upon the wheels of the government of the United States; the lat	 vested 
ter, therefore, will be naturally inclined to remove it out of the way. Besides, it is a panme 
truth confirmed by the unerring experience of ages, that every man, and every body Fe 
of men, invested with power, are ever disposed to increase it, and to acquire a supe rhis; ye 
riority over everything that stands in their way. This disposition, which is im ble. \Y.! 
planted in human nature, will operate in the Federal legislature to lessen and lerter. 
ultimately to subvert the State authority, and having such advantages, will most only 111 

certainly succeed, if the Federal government succeeds at all. It must be very evident, whethe 
then, that what this Constitution wants of being a complete consolidation of the Th 
several parts of the union into one complete government, possessed of perfect leg raken 0 

islative, judicial, and executive powers, to all intents and purposes, it will necessar Confed, 
ily acquire in its exercise in operation. rressil- , 
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In The Federalist, Alexander Hamilton and james Madison were careful to point out 

the advanta~es of the federal form of ~overnment that would be established by the 

Constitution, both over the ~overnment that had existed under the Articles of Confed

eration and in ~eneral terms. Because many state political leaders were hi~hly suspi

cious of the national ~overnment that would be created by the new Constitution, mlJch 

of the efforts of Hamilton and Madison were directed toward allayin~ these fears, 

Above a", they both stated, the ener~y of the national ~overnment would never be suf

ficient to coerce the states into ~ivin~ up any portion of their soverei~nty. Moreover, 

Hamilton stated in Federalisl17that there would be no incentive for national politicians 

to take away the reserved powers of the states. The sphere of national power, althou~h 

limited, was considered entirely adequate to absorb even the most ambitious politi

cians. And james Madison, in Federalist 39, was careful to point out that the jurisdiction 

of the national ~overnment extended only to certain enumerated objects, implying that 

the residual sovereignty of the states was in fact greater than the sovereignty of the na

tional government. 

FEDERALISM VIEWED AS A POLITICAL EXPERIMENT 

The ~reat nineteenth-century Scotsman, scholar, politician, and world traveler james Bryce 

made the ~reat American political experiment in all its dimensions the focus of his book, 

The American Commonwealth. Published in 1888, and later revised twice, The American 

Commonwealth was Widely acclaimed and read in both En~land and America and influ

enced nineteenth-century views of American political institutions, 

Bryce's nineteenth-century analysis of American federalism in the follOWing selec

tion is as sharply relevant in the twenty-first century as it was at the end of the nine

teenth century. 
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11 


THE MERITS OF 

THE FEDERAL SYSTEM 


James Bryce 

... There are two distinct lines of argument by which their Federal system was rec
ommended [0 the framers of the Constitution, and upon whICh it is still held forth 
for imitation to other countries. These lines have been so generally confounded 
that it is well to present them in a precise form. 

The first set of arguments point to Federalism proper, and are the following:
I. That Federalism furnishes the means of uniting commonwealths into one 

nation under one national government without extinguishing their separate admin
istrations, legislatures, and local patriotisms. As the Americans of 1787 would prob. 
ably have preferred complete State independence to the fusion of their States into 
a unified government, Federalism was the only resource. So when the new Ger
manic Empire, which is really a Federation, was established in 1871, Bavaria and 
Wiirtemberg could not have been brought under a national government save by a 
Federal scheme. Similar suggestions, as everyone knows, have been made for re
settling the relations of Ireland to Great Britain, and of the self-governing British 
colonies to the United Kingdom. There are causes and conditions which dispose 
independent or semi-independent communities, or peoples living under loosely 
compacted governments, to form a closer union in a Federal form. There are other 
causes and conditions which dispose the subjects of one government, or sections of 
these subjects, to desire to make their governmental union less close by substituting 
a Federal for a unitary system. In both sets of cases, the centripetal or centrifugal 
forces spring from the local position, the history, the sentiments, the economic 
needs of those among whom the problem arises; and that which is good for one peo
ple or political body is not necessarily good for another. Federalism is an equally le
gitimate resource whether it is adopted for the sake of tightening or for the sake of 
loosening a pre-existing bond. 

2. That Federalism supplies the best means of developing a new and vast 
country. It permits an expansion whose extent, and whose rate and manner of 
progress, cannot be foreseen to proceed with more variety of methods, more 
adaptation of laws and administration to the circumstances of each part of the 
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territory, and altogether in a more truly natural and spontaneous way, than can 

he expected under a centr8lized government, which is disposed to apply its set
tled system through all its dominions. Thus the speci81 needs of a new region are 

met hy the inhahit8nts in the way they find best: its lcIws C8n be ad8pted to the 

economic conditions which from time to time presenr themselves; its special evils 

_<:'ll1 J~ c cured hv speci;ll remedies, perhelfls more drClstic than ell1 old country de
m8nds, perh8ps more lax rhan all old country would tolerate; while at the san'\.. 
time the spirit of self-reliance among those who build up these new communities 

is stimulelted and respected. 
J. Th8t Federalism prevents the rise of a despotic central government, absorb

ing other powers, and menacing the private liberties of the citizen. This may now 
seem to h8ve been an idle fear, so far as America was concerned. It was, however, a 

very real fear among the ancestors of the present Americans, and nearly led to the 
rejection even of so undespotic an instrument 8S the Federal Constitution of 1789. 
Congress (or the President, as the case may he) is still sometimes described as a 
tyrant, hy the party which does not control it, simply because it is a central govern
ment: and the States are represented as hulwarks against its encroachments. 

The second set of arguments relate [0 and recommend not so much Federalism 
as local self-government. I state them hriefly because they are familiar. 

4. Self-government stimulates the interest of people in the affairs of their 
neighbourhood, sustains local political life, educates the citizen in his daily round 
of civic duty, teaches him that perpetual vigilance and the sacrifice of his own time 
and labour are the price that must be paid for individual liberty and collective 
prosperi ty. 

5. Self-government secures the good administration of local affairs by giving 
the inhelhitants of eelCh locality due me8ns of overseeing the conduct of their 
husiness.... 

Three further benefits to he expected from a Federal system may be mentioned, 
benefits which seem to have been unnoticed or little regarded by those who estab
lished it in America. 

6. Federalism enables a people [0 try experiments in legislation and administra
tion which could not be safely tried in a large centralized country. A comparatively 
small commonwealth like an American State easily makes and unmakes its laws; 
mistakes 8re not serious, for they are soon corrected; other States profit by the ex
perience of a 18w or 8 method which has worked well or ill in the State that has 

tried it. 
7. Feder8lism, if it diminishes the collective force of a nation, diminishes also 

the risks [0 which its size 8nd the diversities of its parts expose it. A nation so di
vided is like a ship built with water-tight comp8rtments. When a leak is sprung in 
one compartment, the cargo stowed there may be damaged, but the other compart
ments remain dry and keep the ship afloat. So if social discord or an economic cri
sis has produced disorders or foolish legislation in one memher of the Federal body, 
the mischief may stop at the State frontier inste8d of spreading through and taint

ing the nation at large. 
8. Federalism, by creating many local legislatures with wide powers, relieves the 

n8tional legislature of a part of that 18rge mass of functions which might otherwise 
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prove too heavy for it. Thus husiness is more promptly despatched , and the great 

central council of the nation has tim e to deliherate lm those questions which most 
nearly touch the whole country. 

All of these arguments recommending Federa li sm have proved valid in Ameri 
can experience. 

. . . The prohlem which "II federalized nations have to solve is ho w tt ) secure 

an effici e nt central governn~'= 11t and prese rve natio na l unity, while allowing .-;c.c 
scope for th e diversities, (lnd free play to the auth,Jrities, of the memhers of the fed
er"tion. It is, to adopt tha t fav()urite as tronomical metaphor whi c h no American 

panegyrist o f the Constitution omit~, to keep the centrifugal and centripetal fo rces 

in equilihrium, so that neither the planet States shall fly off into space, nor the sun 
of the Cenmd government draw them into its consuming fires. The characteristic 
me rit of the American Constitution lies in the method hy which it has solved this 
problem. It has given the National government d direct a uthority over a ll citizens, 
irrespective of the State governments, and has the refo re heen ahle safely to leave 

wide r owe rs in the hands of those governments. And hy placing the Constitution 
above both the National and the State gove rnments, it has referred th e a rhitrament 
of disputes hetween them to a n independent hody, charged with the interpretation 
of the Constitution, a hody which is to be dee med not so much a third authority in 
the government dS the Iiving vo ice of the Constitution, the unfolder of the mind of 
the people wh ose will stands expressed in that supreme instrument. 

The applicdtion of these two principles, unknown to, or at any rate little used 
hy, any prev ious federdtion , has contrihuted more th an anything else to the stahil
ity of the American system, and to the reverence which its citizens feel for it, a 
reverence which is the hest security for its perma ne nce . Yet even these devices 
would not have succeeded but for the presence of a mass of mordl and mate rial in
fluences stronger than any r o liticdl devices, which ha ve maintained the equilih
rium of centrifugal and centripetal forces. On the o ne hand the re has been the 
love of local independence dnd self-government; o n the other, the se n se of com
munity in blood , in language , in habits and ideas, a common pride in the national 
history a nd the na tiona l flag ... 

 

 


 

 

 



 
 

The Federal System 
 

Morton Grodzins 
 

Federalism is a device for dividing decisions and functions of government. As the constitutional fathers well 
understood, the federal structure is a means, not an end. The pages that follow are therefore not concerned 
with an exposition of American federalism as a formal, legal set of relationships. The focus, rather, is on the 
purpose of federalism, that is to say, on the distribution of power between central and peripheral units of 
government. 
 

I. The Sharing of Functions 
 
The American form of government is often, but erroneously, symbolized by a three-layer cake. A far more 
accurate image is the rainbow or marble cake, characterized by an inseparable mingling of differently colored 
ingredients, the colors appearing in vertical and diagonal strands and unexpected whirls. As colors are mixed 
in the marble cake, so functions are mixed in the American federal system. . . . 

A long, extensive, and continuous experience is. . . the foundation of the present system of shared 
functions characteristic of the American federal system, what we have called the marble cake of government. It 
is a misjudgment of our history and our present situation to believe that a neat separation of governmental 
functions could take place without drastic alterations in our society and system of government. 
 

II. Dynamics of Sharing: The politics of the Federal System 
 

Many causes contribute to dispersed power in the federal system. One is the simple historical fact that the 
states existed before the nation. A second is in the form of creed, the traditional opinion of Americans that 
expresses distrust of centralized power and places great value in the strength and vitality of local units of 
government. Another is pride in locality and state, nurtured by the nation's size and by variations of regional 
and state history. Still a fourth cause of decentralization is the sheer wealth of the nation. It allows all groups, 
including state and local governments, to partake of the central government's largesse, supplies room for 
experimentation and even waste, and makes unnecessary the tight organization of political power that must 
follow when the support of one program necessarily means the deprivation of another. 

In one important respect, the Constitution no longer operates to impede centralized government. The 
Supreme Court since 1937 has given Congress a relatively free hand. The federal government can build 
substantive programs in many areas on the taxation and commerce powers. Limitations of such central 
programs based on the argument, "it's unconstitutional," are no longer possible as long as Congress (in the 
Court's view) acts reasonably in the interest of the whole nation. The Court is unlikely to reverse this 
permissive view in the foreseeable future. [But note that the Supreme Court's decisions in the Lopez and 
Morrison (Reading 13) cases reestablished limits on Congress's power to regulate the states under the com-
merce clause.] 

Nevertheless, some constitutional restraints on centralization continue to operate. The strong constitutional 
position of the states-for example, the assignment of two Senators to each state, the role given the states in 
administering even national elections, and the relatively few limitations on their lawmaking powers--establishes 
the geographical units as natural centers of administrative and political strength. Many clauses of the 
Constitution are not subject to the same latitude of interpretation as the commerce and tax clauses. The 
simple, clearly stated, unambiguous phrases-for example, the President "shall hold his office during the term 
of four years"-are subject to change only through the formal amendment process. Similar provisions exist with 
respect to the terms of Senators and Congressmen and the amendment process. All of them have the effect of 
retarding or restraining centralizing action of the federal government. The fixed terms of the President and 
members of Congress, for example, greatly impede the development of nationwide, disciplined political parties 
that almost certainly would have to precede continuous large-scale expansion of federal functions. 

The constitutional restraints on the expansion of national authority are less important and less direct today 
than they were in 1879 or 1936. But to say that they are less important is not to say that they are unimportant. 

The nation's politics reflect these decentralizing causes and add some of their own. The political parties of 



the United States are unique. They seldom perform the function that parties traditionally perform in other 
countries, the function of gathering together diverse strands of power and welding them into one. Except during 
the period of nominating and electing a President and for the essential but non-substantive business of 
organizing the houses of Congress, the American parties rarely coalesce power at all. Characteristically they 
do the reverse, serving as a canopy under which special and local interests are represented with little regard 
for anything that can be called a party program. National leaders are elected on a party ticket, but in Congress 
they must seek cross-party support if their leadership is to be effective. It is a rare President during rare 
periods who can produce legislation without facing the defection of substantial numbers of his own party. 
(Wilson could do this in the first session of the Sixty-Third Congress; but Franklin D. Roosevelt could not, even 
during the famous hundred days of 1933.) Presidents whose parties form the majority of the Congressional 
houses must still count heavily on support from the other party. 

The parties provide the pivot on which the entire governmental system swings. Party operations, first of all, 
produce in legislation the basic division of functions between the federal government, on the one hand, and 
state and local governments, on the other. . . . 

The party system compels administrators to take a political role. This is a third way in which the parties 
function to decentralize the American system. The administrator must play politics for the same reason that the 
politician is able to play in administration: the parties are without program and without discipline. 

In response to the unprotected position in which the party situation places him, the administrator is forced 
to seek support where he can find it. One ever present task is to nurse the Congress of the United States, that 
crucial constituency which ultimately controls his agency's budget and program. From the administrator's view, 
a sympathetic consideration of Congressional request (if not downright submission to them) is the surest way 
to build the political support without which the administrative job could not continue. Even the completely task-
oriented administrator must be sensitive to the need for Congressional support and to the relationship betWeen 
case work requests, on one side, and budgetary and legislative support, on the other. "You do a good job 
handling the personal problems and requests of a Congressman," a White House officer said, "and you have 
an easier time convincing him to back your program." Thus there is an important link between the nursing of 
Congressional requests, requests that largely concern local matters, and the most comprehensive national 
programs. The administrator must accommodate to the former as a price of gaining support for the latter. 

One result of administrative politics is that the administrative agency may become the captive of the 
nationwide interest group it serves or presumably regulates. In such cases no government may come out with 
effective authority: the winners are the interest groups themselves. But in a very large number of cases, states 
and localities also win influence. The politics of administration is a process of making 
peace with legislators who for the most part consider themselves the guardians of local interests. The political 
role of administrators therefore contributes to the power of states and localities in national programs. 

Finally, the way the party system operates gives American politics their overall distinctive tone. The lack of 
party discipline produces an openness in the system that allows individuals, groups, and institutions (including 
state and local governments) to attempt to influence national policy at every step of the legislative-
administrative process. This is the "multiple-crack" attribute of the American government. "Crack" has tWo 
meanings. It means not only many fissures or access points; it also means, less statically, opportunities for 
wallops or smacks at government. 

If the parties were more disciplined, the result would not be a cessation of the process by which individuals 
and groups impinge themselves upon the central government. But the present state of the parties clearly 
allows for a far greater operation of the multiple crack than would be possible under the conditions of 
centralized party control. American interest groups exploit literally uncountable access points in the legislative-
administrative process. If legislative lobbying, from committee stages to the conference committee, does not 
produce results, a Cabinet secretary is called. His immediate associates are petitioned. Bureau chiefs and their 
aides are hit. Field officers are put under pressure. Campaigns are instituted by which friends of the agency 
apply a secondary influence on behalf of the interested party. A conference with the President may be urged. 

To these multiple points for bringing influence must be added the multiple voices of the influencers. 
Consider, for example, those in a small town who wish to have a federal action taken. The easy merging of 
public and private interest at the local level means that the influence attempt is made in the name of the whole 
community, thus removing it from political partisanship. The Rotary Club as well as the City Council, the 
Chamber of Commerce and the mayor, eminent citizens and political bosses--all are readily enlisted. If a 
conference in a Senator's office will expedite matters, someone on the local scene can be found to make such 
a conference possible and effective. If technical information is needed, technicians will supply it. State or 
national professional organizations of local officials, individual Congressmen and Senators, and not  



infrequently whole state delegations will make the local cause their own. Federal field officers, who service 
localities, often assume local views. So may elected and appointed state officers. Friendships are exploited, 
and political mortgages called due. Under these circumstances, national policies are molded by local action. 

In summary, then, the party system functions to devolve power. The American parties, unlike any other, are 
highly responsive when directives move from the bottom to the top, highly unresponsive from top to bottom. 
Congressmen and Senators can rarely ignore concerted demands from their home constituencies; but no party 
leader can expect the same kind of response from those below, whether he be a President asking for 
Congressional support or a Congressman seeking aid from local or state leaders. Any tightening of the party 
apparatus would have the effect of strengthening the central government. The four characteristics of the 
system, discussed above, would become less important. If control from the top were strictly applied, these 
hallmarks of American decentralization might entirely disappear. To be specific, if disciplined and program-
oriented parties were achieved: (1) It would make far less likely legislation that takes heavily into account the 
desires and prejudices of the highly decentralized power groups and institutions of the country, including the 
state and local governments. (2) It would to a large extent prevent legislators, individually and collectively, from 
intruding themselves on behalf of non-national interests in national administrative programs. (3) It would put an 
end to the administrator's search for his own political support, a search that often results in fostering state, 
local, and other non-national powers. (4) It would dampen the process by which individuals and groups, 
including state and local political leaders, take advantage of multiple cracks to steer national legislation and 
administration in ways congenial to them and the institutions they represent. 

Alterations of this sort could only accompany basic changes in the organization and style of politics which, 
in turn, presuppose fundamental changes at the parties' social base. The sharing of functions is, in fact, the 
sharing of power. To end this sharing process would mean the destruction of whatever measure of 
decentralization exists in the United States today. . . . 
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CONSTITUTIONAL CHANGES IN THE BALANCE OF FEDERALISM: 

THE CIVIL WAR AMENDMENTS 

The "Civil War amendments," the Thirteenth, Fourteenth, and Fifteenth Amendments, 

added an important new constitutional dimension to federalism . The amendments abol

ished slavery (thirteenth); granted citizenship to all persons born in the United States 

(fourteenth); prohibited stat.e~ f,c.T)1 _de '''::i",.' fJ,; !'sons life, liberty, or property without due 

process of law or equal protection or ille iaws (fourteenth), barred states from denying the 

privileges and immunities of ci izens of the United States (fourteenth); and prohibited 

both the federal government an the states from denying the right to vote on account of 

race, nationality, or previous con ition of servitude (fifteenth). 

Especially important to fe eralism were the Enforcement Clauses of the Civil War 

amendments , which gave Congr ss the authority to enforce each of the amendments by 

"appropriate legislation." The n enforcement powers vastly expanded Congress' poten

tial authority over the states. Th Civil War had settled the question of Union once and for 

all time in favor of national po er. The Civil War amendments were the constitutional 

recognition of national victory ov r state sovereignty in the determination of civil rights. 

However, as seemingly c1ea as the nationalist Civil War amendments were, they did 

not automatically settle the pol t!(:il question of th~ scope of national pow~r over :he 

states. As with the original Const tution, the amendments provided an outline, not a blue

print, of congressional powers a d protected rights . Absent a clear national majority re

flected in disciplined political parties, the courts once again became the supreme 

interpreters of the amendments nd hence of the boundaries of national and state powers 

within their context. Litigation b came politics by other means to settle disputes over na

tional versus state power. Litigati n over the constitutional authority of Congress over the 

states now encompassed not onl the meaning of the Commerce Clause and other Ar ticle I 

powers, but also what const i tute "appropriate legislation" under the enforcement clauses 

of the Civil War amendments. 

Litigation continues to be t e avenue for the resolution of political conflict over the 

scope of national and state pow rs, particularly on the part of advocates of states' rights 

who were dissatisfied with wh t they viewed as increasing national encroachments 

upon state powers and rights . f course, Congress represents, and some would argue 

overrepresents in the Senate, th states, and therefore is unlikely to pass legislation that 

unduly interferes with states' ri hts. But in the highly pluralistic American political sys

tem there will always be interest that are dissatisfied with national policies, and if they 

have the resources they will use litigation to challenge the constitutionality of congres

sionallaws. 

GIBBONS V. OGDEN REVISI ED: FEDERALISM 

AND THE COMMERCE CLAU .E 

Throughout its history the Supre e Court has interpreted the Commerce Clause both to 

expand and to contract the autho ity of the national government. After Chief Justice John 

Marshall 's era ended in 1836. th Court gradually adopted a more restrictive view of the 

national commerce power, protec ing state sovereignty over many areas of commercial reg

ulation that Marshall clearly woul have allowed Congress to regulate. The Supreme Court 

did not fully return to the broad C mmerce Clause interpretation of the Gibbons case until 

jkm
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1937, when it reluctantly capitulated to Franklin D. Roosevelt's New Deal and the central

ized ~overnment it represented. The restoration of the Marshall Court's definition of the 

commerce power removed constitutional restraints upon Congress. 

Since 1937 the Supreme Court has essentially upheld congressional interpretations of 

its own authority under the Commerce Clause. While the commerce power is ~enerally used 

to support economic regulation, Congress turned to the Commerce Clause for the legal au

thority to enact the Civil Ri~_h!s .. .-;t ·jf 196'1. Thepublicaccammodations section of the bill, 

Title II, banned-aTs L, I, iii>l ~ ; ; c. ': !(I ;)liblic establishments, including inns, hotels, motels, 

restaurants, motion-picture houses, and theaters. The law declared that the "operations of 

an establishment affects commerce ... if ... it serves or offers to serve interstate travelers 

or a substantial portion of the food which it serves or gasoline or other products which it 

sells, has moved in commerce ... [or if] it customarily presents films, performances, athletic 

teams, exhibitions, or other sources of entertainment which move in commerce." In Heart of 

Atlanta Motel, Inc. u. United States, 379 U.S. 2'11 (196'1), the Supreme Court upheld the law 

under the Commerce Clause. The motel-plaintiff contended that it was in no way involved 

in interstate commerce, arguing that while some of its guests might be occasionally engaged 

in commerce, "persons and people are not part of trade or commerce ... people conduct 

commerce and engage in trade, but people are not part of commerce and trade." But the 

Court accepted the government's argument that racial discrimination in public accommoda

tions impedes interstate travel by those discriminated against, causing disruption of inter

state commerce which Congress has the authority to prevent. 

The Supreme Court did briefly resurrect the Commerce Clause as a limit on congres

sional power over the states in National League of Cities u. Usery, '126 U.S. 833 (1976) . A 

sharply divided Court held that Congress could not regulate governmental activities that 

were an integral part of state sovereignty. The decision overturned provisions of the Fair 

Labor Standards Act that governed state employees. The Court's majority opinion argued 

that states had traditionally controlled their employees, a responsibility within state sover

eignty because the states through their own democratic processes should have the auton

omy to decide for themselves how they would manage their public sector. 

It was not long, however, before the Court reversed the National League of Cities deci

sion, holding in Garcia u. San Antonio Metropolitan Transit Authority, '169 U.S. 528 (1985), 

that Congress could apply minimum-wage requirements to the states and their localities. 

Again the vote was closely divided, 5-'1, and this time the majority opinion struck a distinct 

note of judicial self-restraint, concluding: "We doubt that courts ultimately can identify 

principled constitutional limitations on the scope of Congress' Commerce Clause powers 

over the states merely by relying on a priori definitions of state sovereignty." The Court 

found nothing in the Fair Labor Standards Act that violated state sovereignty, imply!n~ that 

it was up to Congress and not the courts to determine the extent of its power under the 

Commerce Clause. Sharp dissents were registered in the case, indicating that if in the fu

ture the issue was raised a more conservative Supreme Court majority might uphold some 

Commerce Clause restraints against national regulation of state governments. The Garcia 

decision was directly in line with Court precedents since 1937 that have supported virtu

ally unlimited congressional authority under the Commerce Clause. 

The Garcia decision appeared yet once again to have settled the constitutional question 

of the scope of congressional authority under the Commerce Clause. But the conservative 

Supreme Court of the 1990s refused to grant Congress the benefit of the doubt in applying a 
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"rational-basis" test in reviewin~ le~islation under the Commerce Clause. The New Deal politi

cal victory embedded in the Wickard u. Filburn (1942) case doctrine where the Supreme Court 

deferred to con~ressional interpretation of its commerce power ended in United States u. Lopez 

(1995). In Lopez the Supreme Court, by a vote of 5-4, with the conservatives in the majority, 

overturned the Gun-Free School Zones Act of 1990 on the ~round that Con~ress did not have the 

autholj.ly to ~:ruc t it und€~ it~~9!1J!ne~ce power. The law made it il federal crime "for any indi

. ~-;-- ·,u0 .,: ~ , .. ' ...;,:;;!)' ,0 possess a firearm at a place that the individual knows,or has reasonable 

cause to believe, is a school zone." Chief Justice Rehnquist's opinion for the Court flatly stated: 

"The Act neither re~ulates a commercial activity nor contains a requirement that the possession 

be connected in any way to interstate commerce. We hold that the Act exceeds the authority of 

Con~ress ' [t]o re~ulate Commerce . .. amon~ the several States . ... '" Justice Rehnquist and his 

brethren in the majority were particularly concerned that Con~ress did not make findin~s that 

tied the possession of ~uns in school zones to interstate commerce. Con~ress merely assumed 

that it had the power to enact the law. The ~overnment ar~ued before the Court that since ~un 

possession mi~ht affect commerce amon~ the states the law was constitutional. But Rehnquist 

concluded, "To uphold the Government's contentions here, we would have to pile inference 

upon inference in a manner that would bid fair to convert con~ressional authority under the 

Commerce Clause to a ~eneral police power of the sort retained by the States." 

THE SUPREME COURT REDEFINES "NECESSARY AND PROPER" 

CONGRESSIONAL POWER FOR THE TWENTY-FIRST CENTURY 

The Supreme Court once a~ain confronted the question of the scope of Con~ress' com

merce power, as well as con~ressional enforcement power under section 5 of the Four 

teenth Amendment, when it reviewed the constitutionality of the Violence A~ain s t Women 

Act of 199'1 in United States u. Morrison (2000). A vast majority of the states supported the 

law, refleclin~ stron~ political supportthrou~houtthe nation. Would a majority of only five 

Supreme Court Justices follow the Lopez precedent and overturn the law on the ~round 

that Con~ress did not have the constitutional authority to enact it? 

The law stated that "[a]11 persons within the United States shall have the ri~ht to be 

free from crimes of violence motivated by ~ende r." The enforcement section declared: "A 

person ... who commits a crime of violence motivated by ~ender .. , shall be liable to the 

party injured, in an action for the recovery of compensatory and punitive dama~es, injunc

live and declaratory relief, and such other relief as a court may deem approp riate . . , ," The 

law defined a "crim[e] of violence motivated by ~ender" as "a crime of violence commilled 

because of ~ender or on the basis of ~ender, and due, at least in PMt, to an animu s ba ~ed 

on the victim's ~ender. " 

Unlike the ~un controlle~islalion the Court voided in Lopez, in United States u. Morri

son Con~ress made extensive findin~s to connect violence a~ainst women with interstate 

commerce. 

These con~ressional findin~s are called le~islative facts. They are empirical in nature 

and Con~ress uses them to make policy. Empirical findin~s support but do not dictate policy, 

In the followin~ ca se note how the dissent stresses the importance of the extensive 

con~ressional findin~s that connected violence a~ainst women with interstate commerce. 

These findin~s , the dissenters held, supported con~ressional authority under the Com

merce Clause to enact the le~islalion . 

http:autholj.ly
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UNITED STATES V. MORRISON 
-~ _. 

529 U.S. 59 (2000) 

Chief Justice Rehnquist delivered the opinion of the Court . 
In these cases we consider the constitutionality of 42 U.s.c. §13981 [of the Vi

olence Against Women Act of 1994]' which provides a federal civil remedy for the 
victims of gender-motivated violence . The United States Court of Appeals for the 
Fourth Circuit, sitting en banc, struck down §13981 because it concluded that Con
gress lacked constitutional authority to enact the section's civil remedy. Believing 
that these cases are controlled by our decisions in United States v. Lopez, we affirm_ 

I 

Petitioner Christy Brzonkala enrolled at Virginia Polytechnic Institute (Virginia Tech) 
in the fall of 1994. In September of that year, Brzonkala met respondents Antonio 
Morrison and James Crawford, who were both students at Virginia Tech and members 
of its varsity football team. Brzonkala alleges that, within 30 minutes of meeting Mor
rison and Crawford, they assaulted and repeatedly raped her. After the attack, Morri
son allegedly told Brzonkala, "You better not have any ... diseases." In the months 
following the rape, Morrison also allegedly announced in the dormitory's dining room 
that he "Iike[dl to get girls drunk and . . . _" The omitted portions, quoted verbatim in 
the briefs on fi Ie with this Court, consist of boasting, debased remarks about what Mor
rison would do to women, vulgar remarks that cannot f8il w shock 2nd offen.d. 

Brzonkala alleges that this attack caused her to become severely emotionally 
disturbed and depressed. She sought assistance from a university psychiatrist, who 
prescribed antidepressant medication. Shortly after the rape Brzonkala stopped at
tending classes and withdrew from the university_ 

In early 1995, Brzonkala filed a complaint against respondents under Virginia 
Tech's Sexual Assault Pol icy_ During the school-conducted hearing on her com
plaint, Morrison admitted having sexual contact with her despite the fact that she 
had twice told him "no." After the hearing, Virginia Tech's Judicial Committee 
found insufficient evidence to punish Crawford, but found Morrison guilty of sex
ual assault and sentenced him ro immediate suspension for two semesters. 
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Virginia Tech's dean of students upheld the judicial committee 's sentence. 
However, in July 1995, Virginia Tech informed Brzonkala that Morrison intended 
to initiate a court challenge to his conviction under the Sexual Assault Policy. Uni
versity officials told her that a second hearing would be necessary to remedy the 
school's error in prosecuting her complaint under that policy, which had not been 
widely circubted to students. The L::,iversity therefore conducted a second hearir!! 
under its Abusive Conduct Policy, which was in force prior to the disseminatio~-- ot ' 
the Sexual Assault Policy. Following this second hearing the Judicial Committee 
again found Morrison guilty and sentenced him to an identical 2-semester suspen
sion. This time, however, the description of Morrison's offense was, without expla
nation, changed from "sexual assault" to "using abusive language." 

Morrison appealed his second conviction through the university's administra
tive system. On August 21, 1995, Virginia Tech's senior vice president and provost 
set aside Morrison's punishment. She concluded that it was "'excessive when com
pared with other cases where there has been a finding of violation of the Abusive 
Conduct Policy.'" Virginia Tech did nOt inform Brzonkala of this decision. After 
learning from a newspaper that Morrison would be returning to Virginia Tech for 
the fall 1995 semester, she dropped out of the un i versi ty. 

I n December 1995, Brzonkala sued Morrison, Crawford, and Virginia Tech in 
the United States District Court for the Western District of Virginia. Her complaint 
alleged that Morrison's and Crawford's attack violated § 13981 and that Virginia 
Tech's handling of her complaint violated Title IX of the Education Amendments of 
1972,86 Stat. 373-375,20 U.s.c. §§ 1681-1688 Morrison and Crawford moved to 

dismiss this complaint on the grounds that it failed to state a claim and that 
§13981's civil remedy is unconstitutional. The United States, petitioner in No. 
99-5, intervened to defend § 13981's constitutionality. 

The District Court dismissed Brzonkala's Title IX claims against Virginia Tech for 
failure to state a claim upon which relief can be granted. See Brzonkala v. Virginia Poly
technic and Scate Univ., 935 F Supp. 772 (WD Va. 1996). It then held that Brzonkala's 
complaint stated a claim against Morrison and Crawford under §13981, but dismissed 
the complaint because it concluded that Congress lacked authority to enact the sec
tion under either the Commerce Clause or §5 of the Fourteenth Amendment. 
Brzonkala v. Virginia Polytechnic and Scar.e Univ., 935 F Supp. 779 (WD Va. 1996). 

A divided panel of the Court of Appeals reversed the District Court, reinstating 
BrZGnkala's § 13981 claim and her Title IX hostile environment claim. Brzonkala v. 
Virginia Polytechnic and StateUnltr--, 13 2 F. 3d 949 \CA4 i 997). The full Court ot 
Appeals vacated the panel's opinion and reheard the case en bane. The en banc court 
then issued an opinion affirming the District Court's conclusion that Brzonkala stated 
a claim under §13981 because her complaint alleged a crime of violence and the alle
gations of Morrison's crude and derogatory statements regarding his treatment of 
women sufficiently indicated that his crime was motivated by gender animus. Never
theless, the court by a divided vote affirmed the District Court's conclusion that 
Congress lacked constitutional authority to enact § 13981's civil remedy. Brzonkala 
v. Virginia Polytechnic and Scate Univ_, 169 F 3d 820 (CA4 1999). Because the Court 
of Appeals invalidated a federal statute on constitutional grounds, we granted cer
tim-ari. 527 U.S. 1068 (1999). 
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Section 13981 was part of the Violence Ag,1inst Women Act of 1994. It states 
that "[a)1I persons within the United St<ltes shall have the right to be free from 
crimes of violence motivated by gender." . 

Every law enacted by Congress must he hased on one or more of its powers 
enumerated in the Constitution. "The powers of the legislature are defined and 
limited; and that those limits may nor be mistaken or forgotten, the constitution is 
written." Marbury v. Madison, I Cranch 137, 176 (1803) (Mar:,hall, C. );. , 
gress explicitly identified the sources of federal authority on which it relied in en
acting ~ 13981. It said that a "federal civil rights cause of action" is established 
"[p}ursuant to the affirmative power of Congress ... under section 5 of the Four
teenth Amendment to the Constitution, as well as under [the Commerce Clause,} 
section 8 of Article I of the Constitution." We address Congress' authority to en
act this remedy under each of these constitutional provisions in turn. 

II 

Due respect for the decisions of a coordinate branch of Government demands that 
we invalidate a congreSSional enactment only upon a plain showing that Congress 
has exceeded its constitutional bounds.... With this presumption of constitution
ality in mind, we turn to the question whether § 13981 falls within Congress' power 
under Article I, §8 [the Commerce Clause], of the Constitution. Brzonkala and the 
United States rely upon the third clause of the Article, which gives Congress power 
"[rio regulate Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes." 

As we discussed at length in Lopez , our interpretation of the Commerce Clause 
has changed as our Nation has developed. .. We need not repeat that detailed re
view of the Commerce Clause's history here; it suffices to say that, in the years since 
NLRB v. Jones & Laughlin Steel Corp., 301 U.S. I (1937), Congress has had consid
erably greater latitude in regulating conduct and transactions under the Commerce 
Clause than our previous case law permitted . . 

[Using the} principles underlying our Commerce Clause Jurisprudence as refer
ence points, the proper resolution of the present cases is clear. Gender-motivated 
crimes of violence are not, in any sense of the phrase, economic activity. While we 
need not adopt a categorical rule against aggregating the effects of any noneco
nomic activity in order to clec:ide these C?5es . thus far in our Ncttion's hisLOry cur 
cases have upheld Commerce Clause regulation of intrastate activity only where 
that activity is economic in nature.. 

In contrast with the lack of congressional findings that we faced in Lopez, 
§ 13981 is supported by numerous findings regarding the serious impact that gender
motivctted violence has on victims and their families .... But the existence of con
gressional findings is nor sufficient, by itself, to sustain the constitutionctlity of 
Commerce Clause legislation. As we stctted in Lopez, "'[S}imply because Congress 
may conclude that a particular activity substantially afft'cts interstate commerce 
does nor necessarily make it so.'" ... 

Congrt'ss found that gender-motivated violenct' ctfft'cts interstate commerce by 
deterring pott'ntial victims from traveling interstate , from engaging in employment 
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in interstate lousiness . and from mll1sclcting with h,.! , iness, and in pl8ces involved in 
interstate Cllm111erce; .. hy diminishing ncnion>ll productivity. incre,lSing meliica l 
,1I1d other cnsts, ,l nd decreil' lIlg the supply pf ilnd the de!11 cll1li for inrerstClte products. 

Civen these findings emd re titillners' (l rguments, the CllnCerIl thm we ex pressed 
in Lopez: thin COllgress might use the Com mt'J'ce Chl.!~~ to completely onliter(lte 
the C onstitution's di stinCtion he twee n n,l(! ()n:.l! ,1Il, 1 I'x,t! >1U,i "'i;~ )' seems we ll _ .___ 
f(lunded. Th e rl'il.';on ing thm l'et i.rioners (ldv(lnce ~etl, ,.J "... ..\ .. :l:~ (lu t-for c(lu SCl I 

chain from the initiClI occurrence of villient cl'lme {the slippressiPIl of which hCls al-
WilY" hel'n the prime ohJect (l the Stines' pl) !ice l,ower ) to eve ry artenu(lted effect 
upon interst,l(e cummerce. If (lccepted. petitinners' reasoning wuuld allow Congress 
to regul Cl te ,lny crime ClS Inng as the mHionwide, <1ggreg8ted impClct of that crime hilS 
suh>ranri ,l l effects on employment, llI'oduc tio n , transit, o r consumption. Indeed , if 
Cnngfl:'ss m,lY regul ,n e gender-nwtivcned viole nce , it would he anle to regulate mur
lie r or ,my other type of violence since gender-Plotiv<1 ted violence. ilS <l suhse t of ,dl 
v iolent crilllt'. is cerrilin to helv e lesser eCll nllmi c impacts th il n the linge r c lClss of 
which it is el part. 

Petitinners' reasoning, moreover, will no r limit Congress to regu lming violence 
but m,lY, as we suggested in Lopez, he " l,plied equ>1lly <is well ro fa mil y I"w and other 
<l ree" of rradition81 st<lte regulmio n ~i nce rhe ,'ggregme effect of marriage, divorce, 
and childreilring on the national economy is undo uhtedl y signifi cil nt. . 

We ,1(corLilllgly reject the ,l1'gument then Congreos Ill <ly reguiclte nPlleconollli c, 
v iolent c riminal co nduct h8sed solel y on th Clt condllct's Clgg reg,ne effect o n inrer
stelte cpmmerce. The Constitution requires a distincti(lfl hetween wh8t is truly n<l 
tion8l and wh,l( is truly local. 

BeccHlst' we conclude th il( the Commerce C la use does not I,nw ide Congress 
with cHlth(lrit y ((l enCl ct n1 98 1, we addres5 petiti o ners' Cllterncltive argument 
th ,)( the sec ti on 's civil rem edy should he uph e ld as Cln exe rc ise of Congress ' re 
medial pl)Wer under *5 of the Fourteenth A mendment. As nnted 8hove, Con 
gres, express ly invoked the Fourtee n th Amendment ClS a source of (l uthority to 

en8Ct ~13981 .. . 
[Tlhe Llnguilge 8nd purflose of the Fourteenth Amendment place certilin 

limitations on the m8nner in which Congress mctV ,l(tack discriminatory conduct. 
These limit,ltiol1S are necessa ry ((l preve nt the Fourreenth Amendment from ohlit
er,l(ing the Fr8mer~' cmefully cr8fred h<l lil llCe nf power he tween rhe Stiltes 8nd the 
N,ltion<1 1Gove rnment. . Foremost ,1mong these limitclt inns is the time-honored 
princi-r,l e thar the FOli·l tCe nrh .I\mendment, by its ve ry r::: rr"s, l,rohihits o nly srale 
'lCt io n. "[Tlhe principle h,ls become firmly emhedded in o ur constitutional law that 
the Clc rion inhihited hy the first sectinn of rlw Fl)urteenth Amendment is only such 
Clc til) n as m,l)' f8irly he silid w he rhClt of the S tates. Th,1( Amendment erects no 
shield agCl imt merely pri v,ue conducr, howe ver discrimin atory or wrongf,.tl ." Shellcy 
v. Kmcmcr, 314 Us. I, 13, cmd n. 12 (1 948) . 

. Sectipn 13981 i~ nut "imed il t f'roscrl~il1g disc rimimltion hy offic i81s which 
the Fmlrteenth Amendment migh t not it>"lf proscr ihe; it is directed not 8t 8[1), 
St<He ur st<lte ,lCtm, but ,l( individu i11s who h ,we c<. )Jnmitted c rimin8! Cl Cts moti vClted 

hv gender bi a~. 
[We Cllncl"de th ,H Congr'cs.';' Il() "'er under qS d()(~s n('t extend to the en

accm<:'llt ( )t' qI198 1.1 

http:wrongf,.tl
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IV 

Petitioner Brzonkala's complaint alleges that she was the victim of a brutal assault. 
But Congress ' effort in §13981 to provide a federal civil remedy can be sustained 
neither under the Commerce Clause nor under §5 of the Fourteenth Amendment. 
If the allegations here are true, no civilized sysrem of ju,,~ ;<. ,' could fail to provide 
her a remedy for the conduct of respondent MG. ;;Sv •. _. - :~ ,,,:e: our federal system 
that remedy must be provided by the Commonwealth of Virginia, and not by the 
United States. The judgment of the Court of Appeals is Affirmed. 

Justice Souter, with whom Justice Stevens, Justice Ginsburg, and Justice Breyer 
join, dissenting. 

The Court says both that it leaves Commerce Clause precedent undisturbed 
and that the Civil Rights Remedy of the Violence Against Women Act of 1994, 42 
U.s.c. § 13981, exceeds Congress' power under that Clause. I find the claims irrec
oncilable and respectfully dissent. 

Our cases, which remain at least nominally undisturbed, stand for the follow
ing propositions. Congress has the power to legislate with regard to activity that, in 
the aggregate, has a substantial effect on interstate commerce. See Wickard v. Fil
bum, 317 U.S. 111, 124-128 (1942). The fact of such a substantial effect is not an 
issue for the courts in the first instance, but for the Congress, whose institutional 
capacity for gathering evidence and taking testimony far exceeds ours. By passing 
legislation, Congress indicates its conclusion, whether explicitly or not, that facts 
support its exercise of the commerce power. The business of the courts is to review 
the congressional assessment, not for soundness but simply for the rationality of 
concluding that a jurisdictional basis exists in fact. Any explicit findings that Con
gress chooses to make, though not dispositive of the question of rationality, may ad
vance judicial review by identifying factual authority on which Congress relied. 
Applying those propositions in these cases can lead to only one conclusion. 

One obvious difference from United StateS v Lopez, 514 U.S. 549 (1995), is the 
mountain of data assembled by Congress, here showing the effects of violence 
against women on interstate commerce. Passage of the Act in 1994 was preceded 
by four years of hearings, which included testimony from physicians and law profes
sors; from survivors of rape and domestic violence; and from representatives of state 
law enforcement and private business. 

The record includes reports on gender bias from task forces in 21 States, and 
-=~e have the benefit of specific factual findings in. th~ eight separate Reports issued 

by Congress and its committees over the long course leading to enactment.... 

II 

The Act would have passed muster at any time between Wickard in 1942 and Lopez 
in 1995, a period in which the law enjoyed a stable understanding that congres
sional power under the Commerce Clause, complemented by the authority of the 
Necessary and Proper Clause, Art. J. §8 cI. 18, extended to all activity that, when 
aggregated, has a substantial effect on interstate commerce.. . . 
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Amendments that alter the IX1L:mce ()f powel' between the Nati ona l and State 
Governments, lik e the Fourteenth , o r thCl t ch ange th e way the Sta tes a re rep re 
sented within the Fede r,d Government, lik e the Seventeenth, are no t r ips in the 
fabric of the Frelmers' Constituti(ln, in v iting judicial repai rs. The Seventeenth 

A mendment may indeed have lesse ned the enthusiasm o f the Sen a te to represent 
the States as discrete ~overr' ; ~~ nti es, I"" ,';l( Amendmentdid no t convert the judi 

c iary into Cln a lternate shl'e}ci agcfn " . • !. ': '. '.' "l;llerce power. . . 

III 

As our predecessors lea rned th en , the pract ice of such ad hoc re view [as the majority 
has practiced in this case] G1l1nm preserve the disti ncti on between the judicia l and 
the legisla tive , and this Court, in an y event, lacks the inst itutiona l capacity to mai n
tain such a regime for very long. This one will end when the majority realizes that the 
conception of the commerce power for which it entertains hopes would inevi tably fa il 

the test expressed in Justice Holmes' statement thelt "[t]he first call of a theory of law 
is that it sho uld fit th<: hers. " 0 Ho lmes, Th~ Common Law 167 (Howe ed. 1963) 
The fac ts that cannOt be ignored today are the facts of integrated nat ional commerce 
and a political re lationship he tween States and Nation much affected by their respec
ti ve treasuries and cons titutiona l modifica tions ad opted by the people. The federa l
ism of some earl ier time is no more adequa te to accoun t for those facts today than the 
theory of laissez-faire was able to govern the nation ,1 1economy 70 years ago. 

---------------------------- ~~ ---------------------------

WHAT STATE ACTIONS ARE BEYOND 


FEDERAL REGULATION? CALIFORNIA'S 


MEDICAL MARIJUANA LAW 


California voters, throu~h the state's initiative process, passed a proposition in 1996 that 

le~alized the use of marijuana for a limited class of medical conditions. The state le~isla· 

ture followed with a law that a[j~nc'rzed the medical use of marijuana. 

The California law conflicted with the federal Controlled Substances Act, which was Title 

II of the Comprehensive Dru~ Abuse Prevention and Control Act of 1970. The law cate~orically 

prohibited the cultivation, sale, and posseSSion of marijuana. Con~ress cited the Commerce 

Clause in conjunction with the Necessary and Proper Clause as its authority to pass the law, 

claimin~ that the cultivation, distribution, and possession of marijuana were activities that ra· 

tionally could be considered to have a "substantial effect" on commerce in controlled sub· 

stances amon~ the states. Since Con~ress could prohibit the laller, it could prohibit the former. 

The followin~ case involved a challen~e to enforcement of the federal law on the 

~round that it exceeded con~ressional authority under the Commerce Clause by re~ulatlll~ 

a purely local activity. 



94 Federalism 

15 


GONZALES V. RAICH 

u.s. Supreme Court (2005) 

Justice Stevens delivered the opinion of the Court. 
California is one of at least nine States that authorize the use of marijuana for 

medicinal purposes. The question presented in this case is whether the power vested 
in Congress by Article I, §8, of the Constitution "[do make all Laws which shall be 
necessary and proper for carrying into Execution" its authority to "regulate Com
merce with foreign Nations, and among the several States" includes the power to pro
hibit the local cultivation and use of marijuana in compliance with California law. 

I 

California has been a pioneer in the regulation of marijuana. In 1913, California 
was one of the first States to prohibit the sale and possession of marijuana, and at 
the end of the century, California became the first State to authorize limited use of 
the drug for medicinal purposes. In 1996, California voters passed Proposition 215, 
now codified as the Compassionate Use Act of 1996.The proposition was designed 
to ensure that "seriously ill" residents of the State have access to marijuana for med
ical purposes, and to encourage Federal and State Governments to take steps to
wards ensuring the safe and affordable distribution of the drug to patients in need. 
The Act creates an exemption from criminal prosecution for physicians, as well as 
for patients and primary caregivers who posses~ or cultivate marijuana for medicinal 
purposes with the rec'Jmmendation or approval of a physician. A "primary care
giver" is a person who has consistently assumed responsibility for the housing, 
health, or safety of the patient. 

Respondents Angel Raich and Diane Monson are California residents who suf
fer from a variety of serious medical conditions and have sought to avail themselves 
of medical ma rijuana pursuant to the terms of the Compassionate Use Act. They 
are being treated by licensed, board-certified family practitioners, who have con
cluded, after prescribing a host of conventional medicines to treat respondents' 
conditions and to alleviate their associated symptoms, that marijuana is the only 
drug available that provides effective treatment. Both women have been using 
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marijuana as a medication for several years pursuant to their doctors' recommenda
tion, and both rely heavily on cannabis to function on a daily basis. Indeed, Raich's 
physician believes that forgoing cannabis treatments would certainly cause Raich 
excruciating pain and could very well prove fatal. 

Respondent Monson cultivates her own marijuana, and ingests the drug in a 
variety of ways including smoking and using a vaporizer. Respondent Raich, by con
r ,,·;t, i, ' : '-..~ ;. : ~' r :' cultivate her own, and thus lelies on two caregivers, litigating as 
Ci)ohn- Uoe~, III provide her with locally grown marijuana at no charge. These care
givers also process the cannabis into hashish or keif, and Raich herself processes 
some of the marijuana into oils, balms, and foods for consumption. 

On August 15,2002, county deputy sheriffs and agents from the federal Drug 
Enforcement Administration (DEA) came to Monson's home. After a thorough in
vestigation, the county officials concluded that her use of marijuana was entirely 
lawful as a matter of California law. Nevertheless, after a 3-hour standoff, the fed
eral agents seized and destroyed all six of her cannabis plants. 

Respondents thereafter brought this action against the Attorney General of the 
United States and the head of the DEA seeking injunctive and declaratory relief 
prohibiting the enforcement of the federal Controlled Substances Act (CSA).... 

III 

Respondents in this case do not dispute that passage of the CSA, as part of the 
Comprehensive Drug Abuse Prevention and Control Act, was well within Con
gress' commerce power.... Nor do they contend that any provision or section of 
the CSA amounts to an unconstitutional exercise of congressional authority. 
Rather, respondents' challenge is actually quite limited; they argue that the CSA's 
categorical prohibition of the manufacture and possession of marijuana as applied 
to the intrastate manufacture and possession of marijuana for medical purposes pur
suant to California law exceeds Congress' authority under the Commerce Clause. 

In assessing the validity of congressional regulation, none of our Commerce 
Clause cases can be viewed in isolation. As charted in considerable detail in United 
States v. Lopez, our understanding of the reach of the Commerce Clause, as well as 
Congress' assertion of authority thereunder, has evolved over time. The Commerce 
Clause emerged as the Framers' response to the central problem giving rise to the 
Constitution itself: the absence of any federal commerce power under the Articles of 
Confederation. For the first century of our history, the primary use of the Clause was 
to preclude the kind of discriminatory state legislation that had once been permissi
ble. Then, in response to rapid industrial development and an increasingly interde
pendent national economy, Congress "ushered in a new era of federal regulation 
under the commerce power," beginning with the enactment of the Interstate Com
merce Act in 1887, and the Sherman Antitrust Act in 1890 .... 

Our case law firmly establishes Congress' power to regulate purely local activities 
that are part of an economic "class of activities" that have a substantial effect on inter
state commerce. See, Wickard v. Filhum, 317 U.S. 111 (1942). As we stated in Wickard, 
"even if appellee's activity be local and though it may not be regarded as commerce, it 
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may still, whatever its nature, be reached by Congress if it exerts a substantial eco
nomic effect on interstate commerce." We have never required Congress to legislate 
with scientific exactitude. When Congress decides that the "total incidence" of a prac
tice poses a threat to a national market, it may regulate the entire class .... 

In assessing the scope of Congress' authority under the Commerce Clause, we 
stress that the task before us is a modest one. We need not determine whether re
spo: ,;1.'TtS' activities,. taken in the aggregate , substantiaily affect interstate com
.. ,' ·u in fact, but only whether a "rational basis" exists for so concluding. . .. 

Given the enforcement difficulties that attend distinguishing between marijuana 
cultivated locally and marijuana grown elsewhere, and concerns about diversion 
into illicit channels, we have no difficulty concluding that Congress had a rational 
basis for believing that failure to regulate the intrastate manufacture and possession 
of marijuana would leave a gaping hole in the CSA. Thus, as in Wickard, when it 
enacted comprehensive legislation to regulate the interstate market in a fungible 
commodity, Congress was acting well within its authority to "make all Laws which 
shall be necessary and proper" to "regulate Commerce ... among the several 
States." U.S. Const., Art. I, §8. That the regulation ensnares some purely intrastate 
activity is of no moment. As we have done many times before, we refuse to excise 
individual components of that larger scheme.. 

Justice O'Connor, with whom The Chief Justice and Justice Thomas join as to 
all but Part III, dissenting. 

We enforce the "outer limits" of Congress' Commerce Clause authority not for 
their own sake, but to protect historic spheres of state sovereignty from excessive 
federal encroachment and thereby to maintain the distribution of power fundamen
tal to our federalist system of government.... One of federalism's chief virtues, of 
course, is that it promotes innovation by allowing for the possibility that "a single 
courageous State may, if its citizens choose, serve as a laboratory; and try novel so
cial and economic experiments without risk to the rest of the country." 

This case exemplifies the role of States as laboratories. The States' core police 
powers have always included authority to define criminal law and to protect the 
health, safety, and welfare of their citizens .... Exercising those powers, California (by 
ballot initiative and then by legislative codification) has come to its own conclusion 
about the difficult and sensitive question of whether marijuana should be available to 
relieve severe pain and suffering. Today the Court sanctions an application of the fed
eral Controlled Substances Act that extinguishes that experiment, without any proof 
that the personal cultivation, possession, and use of marijuana for medicinal purposes, 
if economic activity in the first place, has a substantial effect on interstate commerce 
and is therefore an appropriate subject of federal regulation . In so doing, the Court 
announces a rule that gives Congress a perverse incentive to legislate broadly pur
suant to the Commerce Clause-nestling questionable assertions of its authority into 
comprehensive regulatory schemes-rather than with precision. That rule and the re
sult it produces in this case are irreconcilable with our decisions in Lopez, supra, and 
United States v. Morrison, 529 U.S. 598 (2000). Accordingly J dissent.... 

-~--------~------~---




